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T.A. No.
DATE OF DECISION 2$-1/-9S.

Hem Raij : Petitioner

K Mr. S.E. Jain Advocate for the Petitioper (s)
Versus

Union of India & Ors. Respondent

M. Manish Bhandari Advocate for the Respondent (s)
' . 4
CQRAM t

The Hon’ble Mr. copar, vRISHNMA, VICE CHAIPMAN

The Hon'ble Mr. ©.P. SHAPMA, MEMEER (A)

1. Whether Reporters of iocal papers niay be afiowed to see the Judgement ?yu .
2. To be referred to ths Reporter or not ? y&s -
3. Whether their Lordships wish to sse the fair copy of the Judgement ? No -

4, Whether it neads to be circulated to other Benches of the Tribupal T )&3¢

(0. lQSﬁ?“SMA ) : (COFAL TRIZHNA)

MEMBER (2) VICE CHAIRMAN




Crroubs

TI1 THE CEUTFAL ALMINIZTFATIVE TRIBUIIAL, JAIFUFR EEICH, JAIFUF.

* * %

Dake of Ordsr : 2&.1]-95 .
FE 63/92 (0a 282/97) C
Hem Raj
«.. Petitioner.
Versus
Unicn of India and other
«+. Respondents.
CORAM:
ROI'ELE M@, SOFAL I'FISHIA, VICE CHAIFMAN
HGNFBLE M. O.F, SHAFMA, MEMBER (A)
For the Petiticoner «ee Mr. 3.F. Jain

Por the Fespondents «e. Mr. Manish Bhandari

ORDER
FEF._HOI'BLE ME. GOFAL KPISHHA, VICE CHATFMALT

Pztikticrner, Hem Faj, has £ilzd thiz Peview Fziition u/z 22(e) of the

Adminizirztive Tribunals Act, 1985 (fov shovt, the Act), read with Fules 17 of

the Central Administracive Trikanal (Frocedurs) Pules, 1937, (for shovt, the
FPulzz), szeking & review of thz crdsr pazssd in OA 282/92 on 2.7.93.

2. The facts leading to thiz Peview Petition sire that the aforesaid OA
vas liztzd for hearing on 2.7.93, on which date the counsel for the [ur iz
wzrs not pregant oand a2 such che Tribanal procesdzd to decidz the GA on
msrita after zuamining the cecords.  The contention of the petiticner iz that

1o opportunity of hearing was given ko him o and the Jdizmiszal of the 04,

'...J

therzfors, was a nucuﬂk' appareni i the face of the record It iz ury=d
that the word "hear" ocourring in Fols 15 of the FPules comncobzs the preszncs

auzh

1]

of the oppozits party and it weansd hearving of any of the pactizs and a
the QA in guestion could not be decidszd withouk heacing the other pavty Y
the petitioner or hiz counsel Aid not appear when the OA was o3lled for
hearing and the decizion, therefors, renderzd by chs Tritnnal was wholly
i1lejgal and it amcunizd ©o illegal svercise of Jjuriadickion. It iz zlzo
contendzd by the counszl for the petitionsr that had the pebiticonsr bzen
affordsd an opportunity of heaving, he zhould have brought certain ralings

ferrad

re

to in para 2(iv) of this pecition and convinesd the court of the
proposition that if a person is promobsd on ad hoo basis and his promotion i3
subszquently regulavized, the pericd of ad hoo zervics randersd by him haz to
ke contzd for the purpose of senioricy and such pericd of ad hoo zervice may
bz countzd for erpeviznce zlac and sinc: the impugne] arder ia contraryy Lo

the ratic 1aid down in the rulings veferred to in para 2(iv), (v), (vi) and

cenele
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Pule 15
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Wz have hezrd Shri S.I0. Jain, comsel for the petitioner, and Shri

Phandari, comszl £or che respondanis.

Pule 15 of ths Fules may he reproduced as follows -

"15. Action on application for applicant's default.-(1) Wherz cn the
date fimed for hearing oflthe application or on any other dats to
which such hearing may ke adjourned, the applicant doss nob appear
when the applicaicion is called for hearing, the Tribunal way, in its

dizeretion, either Jdismiss the EqillCaLluh for default or hear and

(2) Where an application has bezzn dismizsed fov default and che

prplicant £iles an appplication within thivty days from the daks of
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fizs the Tribunal that there was sufficiznt cause
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for his MoN-appeRrancs when the applicaticon was callzd for hzaring,
the Trikunal zhall malz an ovder setiting asid: the order dizmizsing

the application and vestore the same ~

Provids, howsver, wheres the case was Jdisposed of o merits the

dzcizion shall not be reopensd sxcipt by way of reviaw.

provides thac i€ on the date £ixed £or hearing of th: application the

nt dois notb appear wirsn it iz called for hezaving, the Tribunal may, in

cration, either dismizs the application for defzult or hear and decids

it on merits. It alzo provides that if the application has boen dismizasd

the datz

Calse

cr dzfauli and the applicant files an applicacicon within thirviy Jdays from

of Aismizzal and satisfies the Trikbunal that thovre was sufficient

for hisz non-appzavance  on o the date  fixed  for  hearing of the

application, the Tribunal chall set asids the order  Jdismicszing  the

application and vescore the same buc if the caze was disposed of on merits,

Oy

the ¢

n

Azcide

"hearing"

which

it on meric

zeision shall not ke reopenzd except by way of veview.

.

The contvovarsy hingss on the intzrpretation of th: words "hear and

as oconkainzd in Fuls 15(1) of the Fules. The term

iz very l|mpr=h;n:1w Hzaring of the case means the h2aving s

the Court/Trikunsl may ke 2ither recording evidencs or hzaring

argquments  or may ki considering controversy  invelved  enalling it to

adjudicate upon ths samz. Th: 2xpression "hear" iz zlso vsad in the songs of

trizl.

The lzarnzd comszl for the paiitionsr argued that th: word “hzar
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Thez ingugnzd cvder was passed

nons wWas
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o evamins

cn merits instead of diswmiszing

decizion was renderad on the

Since no—one can travel by

reply theveto.

in ths ciroumstances, thave was no altern

materizl on record and decid:s the matter on

hearing of the case by thz Courit/Trikuanal.

enabling it to comz o adjudicacion vpon it.

the judgemzni. Tt means coming Lo che

may not e very reazcnalble that a

procesdings should have hiz zay in the judgsment.

and Bdited by P.Pamanatha Aiyay, Peprint Edi
that, 1

And

in

233l phraseology "hear

tharz e

"urless

can = no

JE=tar Y 'j

bz

semething  in the context  which

necessary implicaticon would cut it down,
provided for

"HEAF THE ARPGUMENT"

that Court iz to £ollow its

m=ah

(s

that ths

argumsnt , buk means that ALJUMESTIE

6. Ii repraducse the

n.

ig pertinent

£~

22(2) of the Act, vhich read follows

the opposite paviy and it means heaving

the
avermznts mads

ative

the dztzrminaiion

final adjudication of

something which by natuval intendmenit, o

that in all

o 2.7.92, to vhich J

couns21

In

the

rocssl bo decide

records
Thz imgugnsd
the O

and the

vl the pleadings of ths parties,

but to apply mind to the
m=rit. Ths word

Thz Tribunal

hzd consideres
of ©

Hearing includzs Ll

[~

cion 1 at pags 211,

mzang, to hear and detesrmins it

douabt that th: lz2gi

in a pavticular

3

crdinary procsdive.” he words

justices shall literally hear the

be conzidered by the Couri."

containsd in Section
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Tt haz already been siated carlizv that the OA was adjourned to 2.7.93 fov
hzaring ai the regqueei of the counsel for the peticionsr.  Howsver, whan it

a2
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was talen up fov heaving on

not mandaied by the provizions contained in

Tribunal shall have to hear oral

-
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evan in a aituaticon wnan nons

None Was present

submissions of
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them iz preseni whan che case is listzd for
cee b
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hearing and the Trikunal is precludsd in such circumatances from dzciding the

cazz on merite  after  considering the material on reooord. In the

w

circumstancss, we find that no crvor apparent on the face of the racord wvas
committed in Jdzciding the cass on meritz afier a thorough conzidevacion of
atarial on reocrd.  We ars, therafore, of the visw that hearing
dozz not nscessarily mean or includ: only oval arguments. The OA was dzcidsd
in terms of the provisiong oontainsd in Pule 15(i) of the Pules and Secticn

22(2) of the Acit. The other grournd
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review of the impugned order.

7. Thiz Peview Petition iz, thereforsz, dismisza=i.

v WJ ‘ Crkaykee
(0.F. SHErm)' (30EAL FRISHNA)
MEMEER (A) . VICE CHATREMAN
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