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JUDICIAL MEMBER:
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Whether Reporters of local papers may be allowed to see the Judgement ?

To be referred to the Reporter or not ? Yes .
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Whether their Lordships wish to see the fair copy of the Judgement ? No . |
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C(K)\H‘H 22—9:-‘)3 ,"

( GOPAL KRISHNA )
Judicial Member

/,-



8

N\,

!
i

]
!
]

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, JAIPUR BENCH,

JAIPUR

O.A. No. 55/93 Date of Decision: 22|

ARJUN DEO Applicant.

*e

Mr. P.V. Calla

[

VERSUS
UNION OF INDIA & ORS  : Respondents. )
Mr. R.N. Mathur ) : Counsel for the respond

Mr. Manish Bhandari)

PER HON'BLE MR. GOPAL KRISHNA, JUDICIAL MEMBER:

Applicant, shri Ajun Deo Grover, has filed
application U/S 19 of the Administrative Tribunal

1985, against the Order No. GM(E)/CCG's No. E(C)83

dated 21.1.93 and the Office Order dated 22.1.1993

$

'

Counsel for the appliéaktJ

entis.

ithi%
$ Akt,
9/4@/18/5

|
\Anhexure

A-1) whereby he was transferred’ from Kota alongwﬂth the. -

post with immediate effect and posted at CCM's Flf
at Ahmedabad. _ T
2. The applicant's averments may be briefly s
follows:-
of the D.C.T.I., Western Railway, Kota.
an active member of a registered trade Union. Pre
he is holding the office of Vice-President of the

Railway Karamchari Parishad and Deputy General Sec
of the Bhartiya Railway Mazdoor Sangh. The office
Union to which the applicant beléﬁgs is at Bhimgan
Kota. In the year 1987

applicant was working at Kota Division he was tran

It is a registered Union.

alongwith other office bearers of the Union to #he
Division with.mala fide intention with the objgct
down their legitimate trade Union activities.  How
Assistant Labour Commissioner (Central), New Delhi
his power under section 33 (3) of the Indusﬁrial Di
1947 (for short, the Act) declared the appblicant
other office bearers of the Union as protected wor
their transfer from the Kota Division o Ajmer Div
cancelled vide the order dated 11.8.87 (Annexure A

ingiSquad

tated as

The applicant was posted as T.T.I. in the office
The applicant’is

sently.

Paschim
cetary

of ‘the

j Mandi,
Lhiﬁe the
sferred
Ajmer

of édrbimg

=ver, the

; WORS N, . S,

exéfci;ing
spué@s Act,
nd some
kmen and
ision was
-3){ ?Thc

applicant is contesting the cases ©f workmen in the different
b

labour courts and Tribunals in his capacity of the

.
que—

President - .of the Paschim Railway Karamchari Pariéhadiand
[

Deputy General Secretary of the Bhartiya Railway Mszdoor

Sangh. The applicant is still a protected workman

list (Annexure A-4) sent by the General Secretary

vide the
af%the

Union to the Respondent No. 1. The general body

- — e

meeting
1
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G [@lerm chain pulling ete. It is also averred that the

Coroughe

J

of the Paschim Railway Karamchari Parishad was heﬁé'@n
2.8.,1992 at Agra and the applicant was elected it : E.
Divisional Secretary for the year 1992-93 vide thé‘lefﬁe:
(Annexure A-5) dated 7.8.92. However, the applic‘ﬁt was
transferred alongwith the post from Kota Divisiomié@ -
Ahmedabad vide the impugned order Anmexure A-1 and5dik¢cted
to repert without availing any joiming time withoq§ as§
reason or valid ground of transfer. The applicanééwagé
served with a memo dated 3.12.92 (Annexure A-6) f@ﬁééauéing
unlawful detention of 81 Dn. Agra Fert Passenger éiaik;om
14.10.1992 by his own acts and by imducing others [to r?sort
impugned order is bad as it violates the mandat@ryf :
provisions of the Act. It is mneither in public iéte&est
nor inm the interest of Administratien. It is aga%nst the
interest of workmem who are being represented by the
applicant before various courts and Tribunals. Thé mfder
was passed arbitrarily without consulting the Unimﬁ. }%h&
post itself was shifted only to get rid of the applicant.
Applicant being a protected workman the transfer operates
as a change in the condition of service and it is aum@&ive

in nature as the applicant is more tham 55 years Of 49?,'

his wife is working as a teacher in the Govermmemt:Mid?Ie
Girls School at Bhimganj Mandi and a disciplinary énqu;ry -
b :

is pending against him. It is also averred that the
respondents have withheld the letter dated 21.1.1993. |
el !

3. The application has been contested by the iedﬁondeﬁﬁ

on the followinggrounds. It has averred by them that the
list of protected workmen remains alive for only E@efyear as
per the provisions of the Act and the rules made Lb@néunder
and if the applicant was declared as a protected ﬁ@r lan

in the year 1987, the same can have no bearing emﬁth?i
present matter. The applicant has been working aﬁ Kéga
Office since long and that it is a settled pr@pwsﬂtiéﬁ of
law that transfer is an essential cendition of §@€Viéé

and an employee may be required to be tramsferred| |in the
exigencies of service. Merely because the applicEnt is an
office bearer of the Union, it cannoet mean that h caﬁn@t
be transferred elsewhere during his service careel. J?he/
applicant has been tramsferred im the Flying Squad for
administrative reasons. It is alleged that the Niniéﬁry

of Labour, New Delhi vide Notification No. 3/11025‘/5(76/Dx<31

dated 17.3.77 (Amnexure R-2) has decided that the'Assistant

Labour Commiesioner (Central) New Delhi will be the éuthori-
ty im the matter of declaration of office bearers.of

L3
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registered trade unions as protected workmen. The bforesald
authority has not declared the applicant as oroéeﬂted workman.
Even if amy list was submitted by the Union, then merely

|

submission of the list of office bearers is not enough to
ae . make the employees 'Protected war&gn' unless sucﬂ a
recognition is made by the cempetent authority. ' Itiis not
the applicant alone who represents workmen in ca@esibut there
are many other union leaders who also represent them be fore
various forums. The present transfer in the Flying¥3quadf
has been made in public interest as well as in the iﬁterest
of administration. In the Flying Squad  the cmﬁioyees.are
usually transferred alongwith the post. Comsultaéian‘is
required inm cases of recognised unions. The Paschlm Railway
Karamachari Parishad is not a recogmiéed union. Tra?sfer
cannot be treated as a change in the condition ofisegvice
when the incumbent is subject to transfer liability.} This
application does not lie because the applicamt di@ not make
any representation regarding his grievance to the\coﬂcermed
authority under Section 20 of the A.Ts Act, 1985, before
approaching this Tribunal. | :

4. I have heard the learned counsel for theipaﬂtias. I

have carefully perused the records.

5. The plea raised om behalf of the apollcamt 15‘that the
impugned transfer suffers from the vice of arbltrarlmess and
mala fide im so far as it is not a simple case of transfer.
qm :uﬁ%r L e applicant was picked up for transfer al@néwith the
post because he was engaged in legitimate activities @f his
union and . representing workmen in their cases befgreivarlaas
forums. His activities, therefore, irked the comc%erm@d
authorities and the impugned transfer is an outcom&iof their
displeasure. The learned counsel for the appllcantarelied on
authorities reported in (1990) 13 ATC 532 (Uma Shank-r vs.
Union of Inmdia and Others) and in A.T.R. 1986 C. AlT 314
(Prasadilal Sharma Vs. Union of India) which have béen duly
considered. However, in the present case, no mala\flies coeuld
be attributed to any of the respondents. It is e&ident from
the record that there are other members of the same [Union who
are representing workmen in cases before Labour C@Jnts¥and
Tribunals. The aoplicant has been poested at Kota sjince 1971,
and he has been appearing on behalf of workmen befoie *ari@us
forums simce long. On this count no mala fides can|be attri-
buted to the respondents. An erder ofai;énsfer meaéﬁnét
contain reasons therefor. So far as exigencies of éérvica are
(}Kw%ﬂ concerned, the administration is best suited to judéé their

‘e o/
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existence and the scope of Courts and Trlbunals to decide

whether there are administrative exigencies or not is llmited.
It is the administration which is the best judge| to see its

interest and of the public at large. 1In the pres

the transfer has nothing to do with the pendency

4]

nt case,
f the

(@)

disciplinary enquiry against the applicant. The learned

counsel for the respondents relied on the case P.Fulgunan and

Others Vs. Secretary; Ministry of Communications éhd others
reported in 1989 (L1) SLJ(CAT) 377 at page 392 wherein it was

observed as follows:-

Cotre

{

i

"26. The contention of Shri Sukuntharaj was that

if the applicants had committed any act of omission

or commission which could be called mlsconduct, there
were statutiory disciplinary rules available with the
disciplinary authority for proceeding agaﬂnst them.,
Instead of taking recourse to that, they chose to
transfer the applicants. According to the counsel,
there is an implicit admission to this effect in
paragraph 7 of the Counter Affidavit. The learned
Advocate General had however, pointed out that transfer
of & person is not a penalty. If there are complaints-
against a person, not only disciplinary acktion can

be taken against him, but transfer can allo be
ordered. 1In that context, he had drawn athentl@n to
the judgement of this Tribunal imn S. Slvakamar Vs.

The General Manager, Southern Railway (supra) The
applicant therein was charge sheeted on thé| basis of
certain complaint while he was functiening|was Station
Master, Nagapattinam. When disciplinary proceedings
were still pending, he was transferred tolsome other
station so as to remove him from a sen31t1ve and an
important station. It was held by this Trlounal that
the order of transfer under such circumstances was

not penal in nature. There was no referenéé in the
impugned order to the disciplinary proceedlngs
initiated against the applicant. It was Observed by
this Tribunal that when & person can even be placed
under suspension pending enquiry into the certain
charges and since, according to the instructions of
Government, in the event of such suspension pending
enquiry being prolonged, the alternative of|revoking
suspension and transferring the individual |should be
considered, there was no reason as to why in public
interest a person should not straightaway bé
transferred when disciplinary proceedings ar
separately under contemolation. In these dases,
diciplinary action had not been thought of |and in
order to tone up the services, the responﬂénts had
considered that transfer of a few individuals was
necessary. According to the respondents, the
transfers had been effected in public interest and

in the Full Bench of the Central Administrative
Tribunal in Kamlesh Trivedi Vs. Indian Council of
Agricultural Research (supra), the competent authority
may or may not find any truth in complaints, bmt
having regard to the administrative exigency, may be
of the view that a more suitable or more effficient
person should be posted and for making placé for such
a person, effect a transfer. Such action was regarded=
as in order. The same considerations would|apply to
the facts of this case."

|
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to the

Chief Commercial Manager's Flying Squad.

The applicant has been transferred from KOL%

Divisien

|
stat ioned

at Ahmedabad with the approval of the competent authority

and the applicant's contention that a copy of the order dated

21.1.93 was not provided to him or the order itsel

was not

conveyed to him does not hold good because such appr

need not be communicated. The applicant has been t

after a stay of twenty years in the Kota Division t
Flying Squad in public interest.
cannot be said that the transfer was the outcome o

arbitrariness or malafides. There appears to be no

of the Administration to punish the applicant by

transfer. L

7. The main challenge to the impugned order of

ap
‘workman within the meaning of sub-section (3) of Se dt
1947 (for short, the

his service conditions cannot be altered by transfer

is based onr the contention that the applicant is

of the Industrial Disputes Act,

from Kota Division to the Flying Squad at Ahmedabad.
section(3) of Section 33 of the Act reads as follows

way

{
@va%s

ransferred
o the

In the circumstances ‘it

any
intention
of this

|
itransfer

#@tected
tion|33
Act);and
fing%him_
Sub-l

" (3) Notwithstanding anything contained in slib-selct ion

(2),
such proceeding in respect of an indust!
dispute, take any action against any pr

no employer shgll during the pendeqcy eof any

tecth

(a) by altering, to the prejudice
protected workman, the conditions
apolicable to him immediately before
commencement of such pr@ceedlngs,

(b) by dischsrging or punishing, wh
dismissal or otherwise, such prote

riji
b
workman concerned in such dispute - l
b

such
service.
the
or

f
]
ot

ether by
cted

workman, 1.

save with the express permission in writing of the

authority before which the proceeding is pend

Explanation.- For the purpoese of this sub=-sec
"protected workman", inrelation to an establ
means a workman who, being a member of the ex
or other office-~bearer of a registered trade

connected with the establishment, is recognis
in accordance with rules made in this behalf.

Rule 61 of the Industrial Disputes (Central) Rules, 1

short,

Chrphsrt

the Rules) may be extracted below:~

"“61, Protected workman. - (1) Every registere

ing.
éiom}'a
ishment,
ecut ive
union

=3 as such

-

057 (for

d| trade

union connected with an industrial establishmenrt,

to which the aAct applies, shall communic

emploeyer before the 30th April every _year,

names and addresses of such of the oiffic
unioen who are employed in that establish
whe, in the epinion of the union shall

recognised as "protected workmen". Any

the incumbency of any such officer shall
communicated to the employer by the unio
fifteen days of such change.

L]

ste o thﬁ
the

ers of the
mént and
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beé »
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‘be
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(2) The empleoyer shall, subject to £ ction 33
sub-section (4), recognise such workmen to be
"protected workmen" for the purposes|of sub-
section (3) of the said section and communlcate
to the unien, in writing, within fi teen days

of the receipt of the names and addregses under
sub-rule (1), the list of workmen reeognlsed as
protected wokmen for the period of ||twelve
months from the date of such communic¢tidn.

(3) where the total number of names recelved by
the employer under sub-rule (1) exceéds the

max imum number of protected workmen, adm1§s1ble
for the establishment, under Section 33 sub-
section (4), the employer shall recogﬁlse as
protected workmen only such maximum number of .
workmen ( l : !

Provided that where there is m@re thin one

registered trade union in the establlshment,

the maximum number shall be so dlstrlbuted by the
employer among the unions t the numbers of
recognised protected workmen in 1nd1v1*ual unions
bear roughly the same proportion to @ne another
as tte membership figures of the unions. The
employer shall in that case intimate in writing
to the President orf the Secretary of the Uﬁlon
the number of protected workmen allotded to it

Provided further that where the nlmber of
protected workmen allotted to a union under this
sub~rule falls short of the number of bfflcers
of the union seeking protection, the unb@n shall
be entitled to select the officers to be
recognised as protected workmen. Such|selection
shall be made by the union and communlﬂgted to
the employer within five days of the recelpt of
the employer's letter. %

#

(4) When a dispute arises between an eﬂployer
and any reglstered trade union in any m@tta;
connected with the recognition of proéected
workmen' under this rule, the dispute sﬂall be
referred to xk# any Regional Labour Comm1351oner
(Central) or Assistant Labour Cemm1581@ner'

Centrel) concerned, whose decision thereon shall
be final." : b

The applicant was also declared as "protected workmanT for

"

purposes of Section 33(3) of the Act for a peried of lonly
twe lve months commencing from 13th April, 1987 vide an order
of the Assistant Labour Commissioner (Central), H.Qrst Né&
Delhi dated 11.8.87. Thereafter on 29.4.1992, a list|of
"protected workmen" of the Paschim Railway Karamachari
Parishad, wherein the name of the applicant figured at .

Q‘Aﬁé;é%a no. 64, was submitted to the General Manager, Westefn
Rallvay, Churchgate, Bombay vide Annexure A-4. The appllcant
was elected as the Divisional Secretary of the aforesuld

|
Parishad vide Annexure A-5 dated 7.8. 1992. j
Ler

Cren 8. The reﬁyant portion of the Rallway Board's let
Kwﬁf‘ dated 28.1.85 (Annexure R-2) reads as follows:-

L4



"In terms of Section 33 (4) of the Industrlal Disputes |
Act and Rule 61 of the Industrial DlSput@S (Central) <
Rules, a maximum number of 100 workmen at rate of one
per cent of total number strength of workmen can be
declared as protected workmen by the employer who are
to be distributed amongst the registered trade unions
functioning in the establishment concerned in |
propertion te their membership strength."” ll 1
9. ~ The authority to declare "protected W@rkm?h" vgsts in ~
the Assistant Labour Commissioner (Central) New Délhi. 1In the
present case a list of 100 office bearers for dec#aration as
"protected workmen" was submitted to the General ﬂénagér,
Western Railway, Bombay and a copy of it was endoﬁéed é@ the
Assistant Labour Commissioner (Central) New Delhi?butgthere
mist be an order regarding recognition of protected wdﬁkmen
for the year 1992-1993. No such order is on the rgcori: Mere
submission of list cannot be ta%en as recognrition when the rules
clearly say that the recognition has to be made by the émployerc
In the absence of any such recognition by a competent authority
as protected workmen for the purpese of Section 33%3) of the Act
for the period 1992-93 it is difficult to hold thili’\? the
applicant is at present a 'protected workman'. However, the
provisions of Section 33(3) of the Act are attracted when any
industrial dispute is pending before any forum andydur%ng the
pendency of such dispute any condition of service iE alﬁered to
the prejudice of a protected workman who is concerméd iﬁ such
dispute. There is no averment specifically made by. the applican
that any industrial dispute is pending in which he is a concerns
workman. The 1mpugned transfer has been assailed onlthe ground
that it is against the interest of workmen whom the appllpant is
representing before various Courts and Tribunals as‘shown in
Schedule A. It is unquestionably true that there are other
union leaders, namely, Sri J.P. Gupta, R.C. Slnghwal and shri
Srivastava etc. who are not only looking after the orlevances of
workmen but they are also representing them in case%q The
applicant's emolument was not affected or reduced. mhere was nc
discharge or punishmentoef the applicant. I find thﬁt there was
no alteration in the condition of service to the prethice of
the applicart as the applicant is subject to transfepr liability.
Reliance is placed on an authority reperted in (1986)@4 SCC 131,
B. Varadha Rao Vé. State of Kermataka and Others whéLLin the -
Hon'ble Supreme Court observed at page 134 as followsh-

" Tt is well understeod that transfer of a g@bernment R
servant who is appointed to a particular cadr% of
transferable posts from one place to anotherjis anh
ordlnary incident of service and therefore does not
result in any alteration of any of the condlt%ons of
service to his disadvantage. That a governmé?t servant
is liable to be transferred to a similar poét in:the
same cadre is a normal feature and incident of governmer
service and no gevermment servant can claim td remain
in a particular place or in a particular posq unless,
of course, his appointment itself is to a SpeFlfl@d non

- o (1]
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