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DA NO. 594 /34993 s Date of order:i%igejﬂgﬁ o

Naeem Khan S/o late Shri Noor

Khan, aged abowt 28 years,
resident of House No.2876
Kumher Mohalla, Nasirabad: ]
(Ajmer). : Applicant

Versus

1. Union of India through Secretary,
- Ministry Of Defence, New Delhi.

2. Chief Engineer(M.E.S.) Jaipur zone
Power House Road, Bani Park, Jainur-6.

3. Garrison Engineer (M.E.S.) Nasirabad
(Ajmer) .

4 . Commander Works Engineers{Army)
Multan Lines, Jodhour.
' s Zespondents

Mr. Akhil Simlote, Counsel for the applicant
Mr.v .3 .Gurjar, Counsel for the respondents

CORAM:

prae g

HON'BLE MR . RATTAN PRAKASH, MEMSER (JUDICIAL)

ORDER

A A A8 b o0 B

(PER HON'BLE MR . RATTAN PRAKASH, MEMBER (JUDICIAL)

The applicant Naeem Khan has filed this application

under Section 19 of the xdministrative Tribunalls act,

1985 to seek compassionate appointment on account of

" the death of his father late Shri Noor Khan and for

quashing the impugned order dated 2.2 .1993 (Annexure A=5)

rejecting his claim for it.

2. . FPacts relevant to this application are that
: : . the
the applicant 's father late Shri Noor Khan was working in/
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MES as DES and while in service he died on 24.10.1987.
Applicant's mother Smt. Mabarak Bano submitted an
application to the Chief Engineer, Jaipur Zoné, Jaipur
on 26.3.1989 for giving appointment to the applicant
on cbmpassionate grounds vide an application as at/
Annexure A-~1l. The Garrison Engineer £forwarded the
applicaéion of the applicant to the Commander of
works, Jaipur whereupon the Chief Engineer, Jaipur
zZone, Jaipur accorded the sanction for the appointment
of the applicant against the existing vacancy on the
"i?% post of Chowkidar and consequent theregp&n a
communicat ion dated 30.5.1992 (Annexure A~2) was sent
to the Commander of Works Engineer (Army) Multan Lines,
Jodhour. A bubsequent communication dated. 10.6.1992

by the Chief Engineer Jaipur Zone, Jaipur waé also
issued to the Commander Works Engineer, Jodﬁpur vide
annexure A=3. Tt is the case of the applicant that the
Garrison Engineer, Jodhpur vide communication dated

i

27 46,1992 int imated to Commander‘ﬂorks Engineer, Jodhpurc

=4 that the applicant who was to be appointed as Chowkidar,

his date Of birth is 1~1-1965 and as such on the date of
issuance of the order ﬁhe applicant had already attained
the age of 27 years, four months for which a‘furthér |
‘clarification is teing sought .« Thé grievance of the
applicant 1s that he mde several representations to the
respondents and finally sent a representation dated
7841992 (Annexure A-ZL) bﬁt they did not respond and
ultimately ?Lﬁe'letter dated 2.2 .1993 (Anne%ure A=5)

after more than one vear intimated to him that his
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case for appointment on compassionate ground has
been rejected. Having failed to get the reguisite
relief, the applicant has now approached this Tricsunal

to claim the aforesaid relief.

3. The respondents have opposed this application
by filing a written reply to which the apélicant has
also}filed a rejoinder. The stand of the respondents
has been that the case for compassionate apoointment
of the applicant has been rejected bécause he.has

been found overage. It has also been urged oﬁ behalf
of the respordents that’since the applicant has five
brothers including himself and there ceing five members
in the family and all of them being major, hence it is
beyond imaginat ion that the family éonsisting of five
major sons of the deceased employee would e in
distress and hénce appointment on compassionate

ground cannct be accorded to the applicant ignoring
the recruitment rules. Lastly it has been claimed that

mere offer of an appointment to the applicant does

not confer upon the applicant any right to claim

appointment on compassionate grounds. It has therefore

Leen claimed that the application deserves rejection.

4. I have heard the learned counsel for the
applicant Shri AXpil Simlote as also Shri V.S.Gurjar,
the counsel for the respondents and have carefully

gonevthrough the records of this case.
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5. In this CA the only point of controversy is
whether the applicant cannot be issued an order of
appointment on compassionate grounds-only“on the

prenﬁsé that before an appointment order is issued,

he has become overage?

6. It has been argued by the learned counsel for
the applicant that the applicant has made the application
for appointment on compassionate ground within the
reasonable time after the death of his father on
24.10.1987 and on the date of application he was
within the age limit i.e. of 24 years and two months
prescribed for appointment to Government service on
compassionate grounds. It has accordingly been urged
that the delay of more than three years ozggart of
the respondents to issue an offer of appointment on the
post of Chowkidér has noc been on account of any fault
on his part and there keing no other earning, family
member employed on the date of application, he should
have been given the apéointment to the post of
Chowkidar as per the offer of appointment dated
30.5.1992 (Annexure A=2). The learned counsel for the
applicant has also drawn an attention to Clause (iii)
of the letter dated 30.5.1992 (Annexure A-2). It has
accordingly been argyed that since the applicant was
within the age limit for appointment to Government
service, he cannot e refused appointment merely on
the plea that on the date of offer of appointment he

gi//pas become overage. In support of this, the learned
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éounsel has relied upon the judgment of Chardra

Mohan Vs. State Qf Rajasthan, RLR 1990(1)804.

7 e As against this, the arguments of the learned
céunsel for the respondents is two fold. Firstly
that the applicant has become overage on the date of
offer of appointment Annexure A-2 and secondly there
being five major members in the family, it cannot be
presumedthat the Hamily of deceased employee was.in
distress or in financial crigﬁ?. It has also been
urged that the applicant cannot claim an appointment
on compassionate ground as of right in violation of
the Recruitment Ruleé applicable in the case of
compassionate appointment . In support of his argament

that when other members of the family are in the

" employment, the person cannot insist for claiming

b,

appointment on compassionate grounds, the learned

counsel has cited the judoments of Hon'ble the Supreme

‘Zourt in the case of Anil Malik Vs. State of Harvana and

others, Judgment Today 1994 (3)525 and ih the case of

Umesh Kumar Nagpal Vs. State of Harvana and others, JU

2994(3)50 525. It has accordingly been urged that there

is no. force in the application and it should be

disgmissed.

8e I have given amkious thought to the able
argument s addressed oy both the learned counsels and
have gone through t he pleadings and authorities

relied upon by them.

D It may be stated at the outset that pursuant

to the orders dated 9.5 .1995, the respondents made

os/6
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availaple the officiallrecond relating to the
compassionate app®intment of the applicant. There is
no disputé between the parties that the applicant did
C:i)make the application for seeking compassionate
appointment before he became overage for recraitment
to the posé of Chowkidar with the respondents department .
In the application dated 26.3.1989 (Annexure A=l)
which was woved on behalf of the-mother,of the-applicant
gt . Mubarak Bano it has been mentioned that the family
of the deceased GOv ernment employee consisted of the -
mother of the_applicant aﬁd five brothers including the
applicant. A pérusal of the particulars contained in
the application in the prescribed gﬁyforma and made
avallable at the time of arg;ments for perusal, it is
clear that none of the brothers including the applicant
have been éhown to have been employed. In the order of
offer of appointment dated 13.5.i992 (Annexure A=2), &
copy of which has bgen endorsed to the applicant, t??
date of birth of the applicant Shri WNaeem Xhan has bgén
indicated as 1.l .1965. Tn this order umder Para 3 it has
been spécifically ment ioned that:s

"3, Before appointment it should be ensured

that he is fully glalified for the post and

within .the age limit as prescribed in the

recruitment rules. Simple character verie-
fication may be done before appointment .%

In the endorsement made to the applicant he has been

advised to report in the office of CME (A)Jodhpur in

.2%//Spnnection with his employment. It is thus .

-
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clear thét the respondents have issued the offer
of appointment of the applicant to the post of
Chowkidar taking into considerat ion every aspect
including the financial,stétus of the family of
deceased Government Servant. The only thing which
remainéd to be complied with was with regard to
ascertainment of the qualifications for appointment
to the post as also the requirement of age limit
prescribed under the R?cruitmen£ Rules. It is on
the basis of this condition laid down in Annéxure
,AaZ??%E has been veheﬁently argued by the learned
counsel for the mpspondents that the applicant is
not qualified for appointment to the poét offered
as he was ovérage wheﬁ.the order dated 30.5.1992
(Annexure A-2) was received. It has also been urged
onn behalf of the respordents that since the
applicant has five brothers including himéelf and
that there are five members in the family who all
are major, it is beyond imagination that the
family consisting of five sons who are all %ajor
must be in distress. It has accord ingly been
argued that in these circumstances appointmenc on
compassionate grounds could not havé been accorded
ﬁétmammhampimmﬂngﬂmf@mmhmﬁthe&
In this regard it may be ment ioned herelthat
axceptftaking a bald stand in their reply to the

effect that the applicant and his brothers are all

major ard that it cannot be believed or imaginegd

gk///fﬁ%t the family should still be in distress: no
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other material has heen made avallable on behalf
as to
of the respondents to exhibit that Ahat has b&en the

financial status of the family of deceased Government

employee. The respondents have falled to place on

record anﬁ material to support that any of his
brothers are earning members in the family. Contrary
to it from the record made available during the
arguments, it is made out that none of the brothers
of the apprlicanthive been employed as is evident from
performa application form. for appointment on
compassionate grounds. It may however be mentioﬁed
that although in the officiél recofd made available
during the arguments, there is one communication of
the year 1994 wherein it is ind icated that tﬁree

brothers of the applicant are earning members in

the family but this correspondence has come into

ex istence diring the pendency of the CA. The 04
has been filed by the applicant as early as on

11.10.1993 and the respondents have also filed their

/

_reply on 25.4.1994 but no specific particulafs have

been furnished by the respondents regarding the fact
that any of the brothers of the applicant are really
in the employement any-where. In fact, the stand of
the respondents has onlf beén that the applicant has
not been’iésued the letter of appointment as he has

become overage at the time when the letter of offer

of appbointiment Annexure A-2 was 1issued. Even a perusal

of letter dated 7.8.1992 (Annexure &-4) sent to the

4%//9pplicant by the respondents, there is only the
< - ’
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reference that his case for obtaininglage relaxat ion

is in progress with appropriate competent authority and
that the decision will be communicated to him on
receipt from them. As against their own stand

that the matter of appointment of the applicant

on compassionate ground is under consideration as

they are seeking age relaxation, impugned order
Annexnre A~5 dated 2.2.199§ indicates nothing in

this regard but rejects the case of the  agpplicant
simply on the basis thét "he 1s hot’found deserving®.

It is not understandable how the respondert s have

.Ffound the applicant as not deserving when they were

conside:hﬁithe appointment of the applicant to‘the

post of Chowkidar. The issuance of offer of appointment
as at Annexure A~2 dated 30.5.1292 does noct disclose
that the applicant is not a deserving candidate.gThe
only rider placed in aAnnexure A-2 is with regard to

his qualifi;ationrand also with regard to the

eligibiliti on the basis of age. The applicant further

fulfils the gualifications prescribed for the

post of Chowkidar. He did apply before he vecame
ove rage or for that matter before the letter of
offer of appoiﬁtmentldated 30.5.1992 (Annexure A~2)
was iséued\by the respondents. Applicant made the
application\Ebyseek'compassionaﬁe appointment in
March 198% and i?‘is'the respondents who took

almost four years to take a decision of of fering

an appointment to the applicant. Tt has no where

61//”€Zg:’the fault of the applicant to seek.appointment
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within time on compassionate ground. Moreover the

respondents have also falled to satisfy that there
has been any other member in the family of the
deceased employee who has been an . earning membe r

when the applicant's mother made an application to

seek compassionate appointment . On the contrary,

A

from the pleadings of the respondents it is

made out that no other member of the family of

‘deceased employee has been in any employment « Thus

the stand taken by the respondents that the

applicant is not a deserving candidate is not

borne out f£rom the facts disclosed in the pleadings.
The only grournd on'which, in fact the appointment of
the applicant has been refused on compassionate
ground, is that he has become overage but as discussed
above the applicant in fact has become overage because
of the inaction on part of the respondents in taking

a decision on his application ¥o. seek appointment on
compassionate grounds..Be that as i; may’frOm the
facts in this case it i1s abundantly clear that except
the appliéént no other member of the family of deceased.
employee had.applied to séek appointment én
compassilonate ground and there is no other éarhing
family member in the family of deceased Government
servant. It is in faét'to nrovide respite to the
dependant s of such a deceased . Government servant
where there is no bread earner in the family left
after his death, I coqsiﬂersi that it 1s a most

deserving case where the applicant should have been
e

éﬁ//efﬁg;ded the order of appointment to the post of
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Chowkidar relaxing the requirement of age particularly
when the applicant has become ovefage on account of
the aelay@d decision t aken by the respondents to offer
him appointment to the post of Chowkidar. Even in the
decision‘of Hon'ole the gupreme Court in the case of
Umésh Kumar Nagpal Vs. Sfate of Haryana, 1994&3)SC
525, it has beeﬁ pointed out'that before an appointment
on compassionate ground can oe exteﬁded to any menber
of the deceased family, the concerned authority has

to examine the financial condition oféthe family of
the deceased Government servant. In the instant case,
it apgears that the respondents have not given due
COnsiderﬁtion to the financial distress of the familf
of the'deceased Government servant and the impugned
order-as at Annexure A-5 has»been iséued on a
pfesumption that since there are five major menbers

in the family, it EEEEE be believed that the family is
in distress. The decision to extend appointment on
compassionate basis has bo be evéluated on the basis
of all the pros and cons of the matter including

the financial distress through which the family of

deceased has to pass and in accordance with the

scheme /instruct ions and rules made for the purpose

of giving compassionate appointment . The instant
case cannot be classified as a case of charity for
giving ?Lppointment in Government service where the
applicant is seeking appointment on compassionate

grou

P

3-since the year 1989 but the respondents

sear to have rejected the request of the applicant
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'on;some extraneous considerations which have not

been disclosed in the pleadings by the respondentse.
Tﬁe reswondents main hurdle in issuing the letter of
. appointment to the applicant appears to be mainly on
the plea that he has croséed the age pbefore he'could
be issued the letter of appointment . AS pdinted out
above since the applicant has applied within time and
when he.was within the age limit, the stand taken by

the respondents to the contrary cammot be accpeted.
f

In this regard the judgmentoffgggg@ﬁ@g@iﬁgg@t
-Court in the case of Chandra Mohan Vs. State of
Rajasthan RIR 1990(1)804 relied upon by the

learned counsel for the applicant is an authority in
which it has been laid down that it is the date of
application on which the age of the camiiiage>hés‘

to be considered and not the age on tha date of
appointment . In the instant case also the applicant

be ing o‘f ‘age on the date of application, the réspondents
cannot deny appointment to him onthe ground that on the
date of offer of appoimtment, he has become overage.

In any view of the matter, impugned order dated 2 .2,93

(Annexure A~5) canndt be sustained in the eye of law

and 1s hereby quashed.

10. i consider thé instant case as one of the
befitting case to extend appointment on compassionate
basis to the applicant by relaxing the age prescribed
for appointment to the post of Chowkidar for which
the letter of offer of appointment dated 30.5.92

(Annexure A=2) was issued by the resgpondents.

,

oy Accor ingly the issue framed in this 0A is answered

p
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in the negative and the impugned order dated 2.2.1993

(Anhexare a=5) 18 quashede.

1l. Tor all the aforesaid reasons while

_ quashing the impugned order dated 2.2.1993 (Anrix.a-5)

and allowing the 0aA, the respondents are directed to
give relaxaﬁion in the age limit to the applicant
and issue a letﬁer of appointment to the applicant.
for the post of Chowkidar in the respondents
department in pursuance of their order dated 30.5.1992
(annexurea=-2) within three months‘frém the date of .

receipt of copy of this order.

Tt is made clear that after an

appropriate order for appointment in favour of |

~applicant is issued by the respondents, it willTfiot

enure any benefit, pecuniary or otherwise for any
period prior to the date on which he may have been

appointed consequent to this order.

12 . Under the circumstances, both the

parties shall bear their own costs. :
}'éz
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(RATTAN PRAKASH )
MEMBER (J)




