
IN THE CEl{rRAL ADMINISTRATIVE I'RIBUNAL, JA!P~ B!M'.!Ji, JAIPtR" 
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Vs. 

Union of Ind. ia & Ors • . Respondents • 

. Counsel for • Mr .Akhil S imlot 
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CORAM: 

Hon' ble Mr .Gopal Krishna, Member(Judl.) 

Hon' ble Mr.v.P.Sharm=:i, Member(Adm.). 

PER 110 N' BLE ME. o. P .s 1-IAr:.MA, MEMBER (ADM.> • 

applicant 

respondents. 

Applicant Prithvi Lal Ht:ena h:ts filed this application 

.,;. under Sec .19 of the Administrative Tribunals Act, 1985, Wherein 

he has prayed th,:i.t the resporrlents m::ty 'be di"Cected to appoint 

the a1:iplic.::tnt r::1n the post of Guard Grade 1C1 w.e.f. the ddte 

from which he has been decl·3.red ~uccessful in the selection 

for th~ said post. 
Booking 

\ 

2. The applicar1t a &:adL't'1Si!SX Clerk in the Kota Division of 

the Western R::J.ilw.:i.:-l W3S called for a suitability test fox: the 

post of Guard Grade .. c scale RE.1~ 00-'.'.!0,~0 (kP) in July 19B9. He 

was declared successful in. the suitabilit:l test consisting of 

~, w~itten test anj interview, b}r or·:'k.r d·:ited 23.2 .93,Arm:t..A2). 

•. 
Thereafter he was sent for tra,ining to the Zonal ·rrC!. ining School 

Udaipur. After he had cc•mr:,leted neci:::ssar:•{ training, appointment 

orders were issued vide orde.r dr.tted 31.5.93 (Annx.Al) in which 

the applic3.nt did not find his nama as one of the official 

promoted to the post of Guard Gr.-c. It was stated in the said 

order that since major penalty proceedings are perrling against 

the applicantt promc,tion is not being granted to him. Although 

in the o.~t;.. it has be~n stated that appoir1tment to the post of 

Guard Gr-C is not a promotion, yet the- learned counsel for the 

applicant d\lring the arguments conceder:! that the7 should be 

treated as a pr.:imotidn post. 

·3. The applicant's ca.se is that the resu.lt of the su.itabilit 

test was decJ.ared on 23.2.93 brit since the applicant had a1reaa 

qualified the s1Jit:tbility test before the iseue of the charge 

,. 
•• t. 



• .. 

: 2 : 

sheet, promotion could not re denied to him on the 9rc:,11n:i that 

a charge sheet h:t.d been issued to him. Relying upon the j udg­

ment of the Hon' ble Supreme Court in Janldta.n;ar1' s c·:ise, 1991 (4) 

sec 109 I it bas bee!J C(1nt~n:1.ed by the applicant that initiation 
been 

of disciplin·:try proceedings c.::tn be said to havei'taken pa;;il.ce on 

the date when the cn=i..cge sheet is issue.a.. On the tiai=. is of the 

disciplinary proceedings which are simplr contemplated bu:t no 

charge sheet is iss1.led., a promotion cannot be with-held. 

4. The respond.ents in tbeir repl~{ have stat<=.d that Anm~.A-2 

dated 23.2.93, in which the narnts of the employ.?es who are succ-

essful in th~ suitS.bility test have teen mentioned d1')es not 

contain names of em:i,:.loye:ee" who h-3.ve b?.en selected for appoint-

me nt for promotion. ·rhe Annx.A-2 is not the result of the written 

test and interview bc·th. They· have added that suitabiJity of a 

candi-iate for appointment to higher post is aaj udgE-:1 in may way 

and in the circumstances in which disciplinar~' proceedings are 

pending ::i.gainst him, the suitability of the applicant for the 

higher post cannot be ad.judged till the proceedings are fir.alised. 

It was for thiS reason th=t prc1motion was denied to him vide Annx. 

A-1. The applicant was issued With a char•;e ~heet c·n 1 .. 3.93 

which was se:rved on him on 19. 3. 93,. When his case we..s cons iderer.l 

\ for promotion disciplinary proceedings were! alre.sdy penjing 

~gainst h;m,, thet·efcre, he was not adj1.liged :fll! suitable for 

promotion. 

s. During the arguments, the leare:ned. cou,nsel for the appli-

cant et<itE<l that the yacancies in this case were of 1989. A 

ch~rge sheet issued in the month of March 1993 could not be the 

basis for denying promotion tc the applicant against a vacancy 

which was of 1989. Once a panel of successful can:lidate~ na d 

been declared, promc.tion to the applicant could not be denied 

on the ground that a charge sheet had be:en !~sued to him after-

wards. The learned co,1nsel for the applicant drew 01ir attention 

to judgments of the Hon' ble Supreme Court in Delhi Development 

Authority Vs. H.C.Kh·urana(1993) 3 SCC 196 am Union of India VS. 

Ke-wa1Kwnar (1993) 3 sec 204 in Which it had been h~ld that where 

a decision had already been taken to initiate disciplinary 'QJ+ 
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proceedings against a goYerrure.nt serTant though the charge sheet 

had pm not yet been iss-ued, sealed cover procedure could be 

·adopted in terms of DOP&T OM dated 12.1.es, tc, keep the result 

of the deliberationsof the DPC held earlier in regard to the 

goYernment seryant concerned in a s,ealed cover. He stated that 

it was only in the circumstance where a decision had already 

been taken to initiate disciplinary proceedings against a goYer­

nment ser.ant, but no formal charge sheet had been isf;ued, that:,!, 
could 

the result of the deliberations of the DpClbe kept in a eealed 

coTer. In the instant case, according to him no decision had 

teen taken by the competent authority to initiate disciplinary 

proceedings against the applicant at the time when he was adjudged 

suitable for pr~motion to the t:05t of Guard Gr .c as per Annx.A-2 

dated 23.2.93. He also cited before tlS the judgment_ of the 

Ja})alpur Bench of the Tribunal in P .Singh Vs. Union of India & 

Ors. ATR 1990(1) CAT 58 in which the Tribunal held that a sub-

sequent deTelopment like iss1.ie of a charge sheet cannot he~ taken 

cognizance for with-holding promotion on the oas,iS of a DPC :t 

which had met. earlier an:t approved the name of the government 

servant concerned for promotion. 

6. The learned counsel for the respon:ients stated during the 

arguments that Annx.A-2 dated 23.2.93 is only the result of a 

suitability test and promotion had to ~ granted after assessing 

the service record of the applicant. Since before the date of 

grant of actual promotion, a ch&rge sheet initiating major 

penalty proceedings had already been issued to the applicant 

he was not considered fit for promotion and therefore, promo­
As to 

tion was denied to him.ft'he argument of the applicant .i.s that sine 

he bad been sent for training an.1 had successfully completed 
and 

the train,ing which was a precondition for the training,!therefore 

the applicant was eligible for promotion, th,e learned counsel 

for the respondents stated that the training was one of t.he 

preconditions for promotion but When the applicant•s case actu­

ally came up for consideration for prc.mot5_c.n, he was not consi-

dered fit for promotion on the ground that i:'.lisciplinary proceed­

ings were perrling against him. 

• .4. 
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7. We have h~ard the learned counsel for the parties and 

have gone through the records .as also the jtldgment cited by 

the learned counsel for the applicant. The learned counsel for 

the respondents was not able to mention the date on Which the 

applicant.' s name was actually considered for promoti1:>n on the 

basis of assessment of service records etc. In the circurestance.s 

of the present case, it appears to us that Annx.A-2 dated 23.2.93 

is the result of the f ina-1 selection of the caoo!dates for pro-

motion to the p0st of Guard Gr.c. However promotion was denied 

to the applicant vide order dated 31.5.93 (Annx.Al) on the basi.s 

of a subSequent development namely issue of a charge sheet !nit.-

major penalty proceedings on 1.3.93. The question how 

is, Whether in spite of the fact that the appl.tcant had been 

adjudged suitable for promotion to the post of Guard Gr.C on a 

date prior to the date of issue of charge sheet he could sZltit:i be 

still denied for promotion on the grourrl that a charge sheet 

initiating major penalty proceedings against him had been issued 

to him before the date of actual promotion. The judgment-:; of the 

Hon' ble Supreme Court citE!Ci by the learned cor.m~el for the appl-

!cant are on a different !ssiJ.e. The issue :Lr:: those cases was 

whether it was necessc1ry to actually issue a charge sheet before 

\ sealed cover procedure co1Jld be adopted or whether it was suffi-

cient for adoption of this procedure that a cecision s~ould Jdlllll 

have been taken to initiate disciplinary proceedings on a date 

prior to the date of promotion of the government ser.ant conce-

rned. The judgment of the Jabalpur .Bench of the Tribunal in 

P.Singh' s case relied upon by the learned col1nsel for the appli-

cant is relevant to thiS case. 

8 • We have before us a j !fldgment of the Prine ipal Bench of 

the Tribunal in Shiv Lal Sagar Vs. Union of In1ia 1993(2) SLJ 

20B. rhe case was decided on 15.1.93. In thi's judgment_ the issue 

involved was the same which is involved in the present case. In 

that case the goYernment serYa~t's case was recommended for 

promotion by the DiC held on 16.3.92, the promotion orders we=e 

issued on 21.4 .92 by whi·ch his juniors were promoteti ar.d he was 

not granted promotion but it was decided to place the findings 

..• 5. 
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of the DPC in a se..aled cover on the 9rc.un:i that disciplinary 

proceedings had been in.itiatsd against him on 30.4 .92. The action 

of the respon:ients in adopting the sealed cover prcceerire was 

up-held in terms of the DOP & T o.M. dated 12.1.as. In this jud­

gment the Tribunal had made a reference to para 7 of tne O.M. 

dated 12 .1.98 which la id doli:n that a government serTan·t who is 

recommen:ied for promotion by the D.EC but in wh~e case any of 

the circumstancee mentioned in para 2 of the O • .M. (1ss1Je of a 

charge sheet a~ in the present ca:.:e an~r:izxrix:tx.M> arises after the 

recommerd3tions of the DEC are received but before he actually 

promoted, will be considered as if his case has been placed in 

,. a sealed co•er by the DEC, ~r:d. that he shall nc:•t be promo:>ted 

until he is ccmpletely exonerated of the charc;es frarred~ against 

him arrl. the provisions contain~ in the O.M. dated 12.1.88 will 

apply. The Tribunal a1so took note of the fact that the Hon'ble 

Supreme Court in the case of Union of India Vs~ K.V.Jankiraman 

had also not iced this prov is ion of the OM cont& ined in para 7 

thereof but lUJt had not disapproved it. The Tr~bunal also noted 

that the same prov is ion had also been incorporated in the sub-

sequent o .M. dated 14. 9. 92 which bU had ooen issued after 

review of the existing instruction on the s11bject and after 

\ taking note ·~~ of the judgment of the Hon'ble Supreme Court 

in Jankiraman' s case ard in supersession of the earlier instru-
. 

ction on the subject incl1J.din9 the O.Mdated 12.1.88. 

9. The pos iti•)n th3.t ern.?!l'.'•:;J·2.3 is that th2: a•:!tion of t:12: respo­

ndent:= in d1~n7ing pr1Jrnoti1:>n t.:> the appl ic3.nt •)".1 a.::c1;,unt of: iss 11~ 

Depart;nents of the Govt. of Iooia, inchrling t'he Railways •. a.s 

held by the Principal Bench of the Tribunal, t~e rel1:!·.rant pr•:>Vi-

s i<)n on the bas is of which pr1:>motion h«d been denied was noticed 

by the Hon' bl.a Supreme Court in Janl:ir.:arnan• s c:tse but ";iJ.:is not 

disappr·~"l•~d. Th!f;s j l.ldgm::~nt r)f the Principal Bench is dated 15th 

Jan. 93 '3.nd has been deliver.ad after the j 1..ldgment r)f the Hon' ble 

Supreme Court in JankiramJ.n' s c3se w:is av~ilable, wheceas the 
•• 6. 
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judgment of the .Jabalpur Bench of the Tribunal relied .lpon by 

the learne1 couneel for the applicant was delivered on 12.6.e~. 

In the circrJ.mstaoces, we 'hold that th19 resporrlents wer.~ ja!ltified 

in denying pr.,motion tc• the applicant on the gr«,un:l th3t disci­

plinary ,pr.:>ceedings were pending against h:.bm. 

10. In the cir.:umstances, we find no merit in the O.A, It is 

dismissed with rio ·:>rder as to costs. 

(O.P.Qij 
Member(A). 

• 

u~ 
(Gopal Kris-hna) 

Member(J}. 


