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IN THE CENTRAIL ADMINISTRATIVE TRIBUNAL, JAIPUR BENCH, JAIFIR.

0.A.N0.565/93 Dt, of order: 25.4.94
Prithvi 1al Meend : Applicant
Vs,
Union of India & Ors, : Respondents
Mr.Akhil éimlot : Counsel for applicant

Counsel for respondents.

(1]

Mr.Ma@nish Bhandari
CORAM:
Hon'ble Mr.Gopal Krishna, Member(Judl.)
Hon'ble Mr.C.F.Sharma, Member(Adm.).

PER HON'BLE MF.O.D.SHARMA, MEMRER(ADM.).

Applicant Prithvi Lal Meend has filed this application
under Sec.19 of the Administrative Tribundals Act, 1985, wherein
he has prayed that the responients miy be ditrected to Appoint
the applicant on the rost of Guard Grade '2' w,e,f. the date
from which he has begn declared successful in the selection

for the £2id post,
‘ Booking
2. The applicant 2 Hzal/®X8¥ Clerk in the Kota Divieion of

the Western Rijlway was called for 2 suit3kility test for the
post of Guard Grads-C scale R,1200-2040 (RP) in July 1929, He
was declared successful in the suitability test consisting of
written test apl interview, by ordzr dated 23,2,93{Annxz.A2),
Theredfter he was sent for tra2ining to the Zondl Training School
Udaipur. After he had completed necessary training, 3ppointment

ordere were issued vide order dated 21.5.93 (Annx.A1) in which

~the appliciant 4id not find his rAme 3s one of the official

promoted to the post of Gudrd Gr,.-C. It was stated in the said
order that since m2jor pendlty proceedings are pending 2gainst

the applicant, promction i& not being granted to him. Although

in the O0.,A, it h&s been st2ted that appointment to the post of

Guard Gr-C is not & promdtion, yet the learned counsel for the

applicant during the argumentz concelded that they shonld be

treated 3s a promcticn post.

‘3. The 2pplicant's casg is that the result of the suitabilit

test was declared on 23,2.92 but since the applicant had alread
qualified the suit2bility test before the issue of the charge

~

-OZ




s 2 3
sheet, promotion coul@ not be denied to him on the ground that
a charge cheet hid been issued to him. Relying upon the judg-
ment of the Hon'ble Supreme Court in Jankiraparn's case, 1991(4)
SCC 109, it has been contenled by the applicant that initiation
of disciplindry proceedings c2n he £3id to haveziiﬁen pidce on
the date when the chirge sheet is issued, On the basiz of the
disciplin3ry proceedings which @re simply contempl@ted but no

chirge sheet is issued, 3 promction ¢@nnot be with-held.

4. The respondents in their reply have statzd that Annv,A-2
dated 23,.,2.93. inwvwhich the n2mes of the employses who 8re succ-
escsful in the suit3kility test have keen mentioned does not
cont2in mmes of employees Who hive bzen celected for appoint-
ment for promotion. The Anrx.,A-2 is not the result cf the written
test and interview both. They have added that suitability of &

canpdidate for 3ppointment to higher post is adjadgsl in mdy way

and in the circumstances in which disciplindry proceedings are

pendirng 3g3inst him, the suitability of the applicant for the
higher post canriot he 38djudged till the proceedings 2re fi;élised.
It was for this redson th2t promotion was denied teo him vide Annx.
A-1, The applicant was issued with @ charge sheet on 1.23.93
which was served on him on 19.3.23, When his case was considered
for promotion disciplindry proceedings were alresiy pending
against him, therefcre, he was not édjuiged £y suitadble for
promotion.

5. During the arguments, the learened counsel for the appli-
cant stated that the vacancies in this cace were of 1989, A
ch&rge sheet issued in the month of March 1993 could not be the
basis for denying promotion t¢ the applicant against a vacancy
which was of 1989. Once 3 panel of successful canlidates ha 4
been decldred, promction to the applicant could not be denied

on the ground that & charge sheet had been issued to him after-
warde, The lgarned counsel for the 3pplicant Arew our attention
tc judgments of the Hon'blé Supreme Court in Delhi Develorment
Authority Vs, H;C.Khurana(1993) 3 SCC 196 amd Union of India Vs.
KewalKumar (1993) 3 SCC 204 in which it had been held that where

a decision had already been taken to initiate disciplinary przms
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proceedings against 2 government servant though the chiarge sheet
had yxk not yet been iss-ued, sedled cover procedure could_be
"adopted in terms of DOP&T OM dated 12.1.88, tc keep the result
of the deliberationsof the DFC held.earlier in regard to the
government servant concerned in @ gealed cover, He stated that
it was only in the circumstance where 8 decision had already
been taken to initidte disciplindry proceedings against 8 gover-
nment Servant, but no formal charge Sheet gi%lgeen issued, that,
the result of the deliberations of the DPC/be kept in 38 sealed
cover; In the instant case, according to him no decision had
been taken by the competent authority to initiate disciplinary
proceedings against the applicant at the time when he was adjudge
suitable for promotion to the rost of Guard Gr.C a@s per Annx,A-2
dated 23.2.93. He 2lso cited before us the judgment of the
Jabalpur Bench of the Tribunal in P.Singh Vs. Uniorn of India &
Ors. ATR 1990(1) CAT 58 in which the Tribunal held that a sub-
sequent development like issue of 2 charge sheet cannot be taken
cognizancefbrvwith-holding promotion cn the basis of a DPFC £
which had met. e2rlier ani approved the name of the government

servant ccncerned for promction.

6. The led@rned counsel for the responients stated during the
arguments that Annx.,A-2 dated 23,2,93 is only the result of a
suitability test and promotion had toc be granted after assessing
the service record of the applicé@nt, Since befcre the date of
grant of actua3l promotion, & charge sheet initiating major
pendlty proceedings had already been issued to the applicant

he was not considered fit for promotion ard therefore, promo-
tion was denied to himﬁ?§m:?argument of the applicant ix that sin
he had been sent for training and had successfully completed

the training which was a precondition for the training,z:gerefore
tﬁe applicant was eligible for promotion, the ledarned counsel
for the reSQOPdents stated that the tr2ining was one of the
preconditions for promotion but when the applicant's case actu-
ally c@me up for consider2tion for premoticn, he was not consi-
dered fit for promotion on the ground that disciplinary proceed-
ings were peniing against him,
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7. We have hedrd the learned counsel for the parties and

have gone through the recozds 2s also the judgment cited by

the le2arned counsel for the applicant, The learrned counsel for
the respondents was not 8ble to mention the date on which the
applicant's néme was actudlly considered for promotion on the
basis of assessment of sService records etc. In the circumstances
of the present case, it appedrs to ue that Annx,A-2 dated 23,2.93
is the result of the f£insl selection of the candidates for pro-
motion to the post of Guard Gr.C, However promoticn was denied
to the applicant vide order dated 31.5.93 (Annx.A1) on the basis
of 2 subsequent development mdmely issue of @ charge sheset init-
iatdhg major penmdlty proceedings on 1.3.93; The question how
is, whether in spite of the fact that the applicant had been
adjudged Suiyable for promotion to the post of Guard Gr.C on a
date prior to the date of issue of charge shee2t he could =i be
still denied for promotion on the ground that a charge sheet
initiating m@jor pendlty proceedings against him had been issued
to him before the date of actual promotion., The judgmentsof the
Hon'ble Supreme Court citéd by the ledrned counsel for the appl-
icant are on a different issue. The issue ir those cases was
whether it was necéssary to actnally issue a charge sheet before
sedled cover procedure could be adopted or whether it was suffi-
cient for adoption of this procedure that a fecisicn should khes
have been tdken to initiate disciplinary proceedings on & date
prior to the date of promotion of the government servant conce-
rned. The judgment of the Jabalpur Bench of the Tribunal in
P.,Singh's case relied upon by fhe le@rned counsel for the appli-

cant is relevant to this case,

8. We have before us a jydgment of the.Principal Bench cf
the Tribunal in Shiv Lal Sagar Vs. Union of Iniia 1992(2) SLJ
208 . The case was decided on 15.1.93. In this judgment the issue
involved was the same which is involved in the present case. In
that case the government servart's caSe.was recommended for
promotion by the DPC held on 1€6.2.92, the promotion orders were

issued on 21.4.92 by which his juniors were promoted ard he was

not granted promotion but it was decided to place the findings

-
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of the DEC in @ sedled cover on the grcund that disciplinary
proceedings had been initiated against him on 30.4.92, The action
of the respordents in adopting the sealed cover proccecdure was
up-held in terms of the DOP & T O.M., dated 12.1,88. In this jud-
gment the Tribun@l had made 8 reference to para 7 of the O.M,
dated 12.1.86 Which 1aid down that a8 government Servant who 1is
recommended for promotion by the DFC but in whose case any of
the circumst@ncee mentioned in para 2 of the O.M, (issue of a
charge sheet sz in the present cdce mumxzExxhw) arises after the
recommendations of the DFC are received but before he‘actually
promoted, will be considered as if his case has been ﬁlaced in
.8 sedled cover by the DFC, and that he shall nct be promoted
until he 1is ceompletely exoﬁerated of the charces framed against
him and the provisions cont3ined in the O,M, d&ted 12.1.88 will
apply.' The Tribunal also tbok note of the fact that the Hon'ble
Supreme Court in the case of Union of India Vs. K.,V.Jankiraman
had also noticed this provision of the OM cont2ined in par2a 7
thereof but msx had not disapprcocved it, The Trlbunal also noted
that the séme provision had 2lso been incorporated in the sub-
sequent O,M, dated 14,9.92 which b@# had been issued &fter
review of the existing instruction on the subject and after
taking note E¥EAW of the judgment of the Hon'ble Supreme Court
in Jankiraman's case ard in supersession of the earlier instru-

ction on the subject including the O.M dated 12.1.88.

9, The position that emsrges is that the 2wtion of £he respo-
ndents in denying promotion to the applicant o1 Account of issus
of 2 charge Sheet.to him, 2fter his 238e hdd hesr Sporoved Sfor
promocion, is in accordarce with the instruactions concdin-d in
the O.M, datazd 22,7.29 and 14,.2.92, which 3re Applicsble to all

- Departments of the Govt, of India, including the Railways, As
held by the Principal Bench of the Tribunal, the relevant provi-
sion on the basis of which promotion had bzen denied was noticed
by the Hon'blz Supreme Tourt in Jankiraman's cise but was not
disapproved., This juldgmant of the Principal Bench 1s 43ated 15th
Jan. 93 2nd has heen deliversd after the judgmznt of the Hon'ble

Supramz Court in Jankiraman's cise wis aviilable, where3s the
..6.
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judgmznt of the Jabalpur Bench of the Tribunal reliad apon by
the learned coungel for the applicant was delivered on 12.6.R29,
In the circumstances, we ‘hold that the respondents wer: justified
in dgnyihg prombtion to the 3applicant on the ground that disci-

plinary proceedings were perding against him.

10, In the circumstances, we find no merit in the O,A, It is

dismissed with no order as to Costs,

(0,P.Sharma (Gopal Krishna)

Member{a) , Member(J).
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