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I11 THE CENTRAL ACMTIIISTRATIVE TRIEDIAL,JATPUR BELCH,JATRUR.

* k *

[ate &f Decision: LQ I :LGfQQ

OA 528/93
Heera Lal sharma 3/ Shri Ram Uishan Sharma v/o Failway Quartsr Me.l1-20-2,

Locs Colony, Fhulsra, Potired Passengst Train Drivar.

... Applicant

Versus

1. Unicn <f India through the  General  Manager, Western FRailway,
Churchgate, Mumbai.
2. Th2 Divizicnal Failway Managsr, Western FPailway, Jaipur.

... Reapondents

CORAM:
HOT'ELE MR.JUSTICE E.S;RAIKOTE, VICE CHATFMALT
' HOU'BLE MELLULPIBWALTL, ATMIIIISTRATIVE MEMBER
For the Applicant | ees Mr.P.P.Mathur

For the Respondsnks eee Mr.Maniszh Phandari

ORDER

FER HOUII'BLE MP.JUSTICE B.S.PATIOTR, VICE CHAIFMAN

Thiz applicaticon iz £ilzd for a dirvection dirvecting the vespondents

-

¢ pay the gratuity and izzue travelling paszs2z to the applicant, whic

-
[

have been withheld by the crdar dated 2.5.93 (Ann.A-l). Thz applicant also

£
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haz =zcught a direction thak the railway cunarter, which thz applicant was

cooupying, may ke allsted in the name of his son Shei Vined Pumar

Ehardwaj. There i=2 a further relief in the application that ths

rezpondants may b2 directsd to pay the zalavy from 11.12.91 to 18.3.92.

The applicant alas may ke given the lzave encashment <f 240 Jay
= given incrementz in thz aalary he zarnzd hatwzen 11.12.21 £o 168.2.92 and

hiz zalary may ke refived on the kaziz off that he waz on duty during that
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pericod. Lastly, thes applicant alas prayed that he waz entitled to Mo

Accident Award.

Z. In the application, the applicant haz stated that he retived from
gervize w.e.f. 21.7.9% as Pagserger L[river, Loos, Fhulera. Pricr ko that,
the applicant was promoted vide order dated Z0.2.91 and transferred from
Fhulera to Ban:'ii}:u'i. Th= afpll;*ant protested the transfer and altimately
refusad to join the transferred poat Jus b certain A mastic ciroumstances.
Cn the kaziz of his vefuzal, h2 was dsharved for promcbion for six months.
Howaver, subseqently, h2 was prometed vide order dated 11.9.91.  In those
circumstances, the spplicant approached this Tribunal in OA 527791, stating
that he wasz entitla3l ff:vr promobicn weelf. 14.2.91 when the peracns junior
© to him were promoted.  Afker omnsidering his case, this Tribunal passed the
orier Aated Z.2.93 chsarving that the applizant was entitled to get his
name noting for the parpose of transfer to Phulera, whensver the vacancy
arisez at Fhuleara. This Tribunal alsao ol:\servéi that for the poarpoas =f his
Cpromction b Fhulera there should b= | a 2lear vazanzy and in cazs thess
conditicona are fulfilled, the applicant may ke tranzferrvel to Phulsra and
the crder in that bkehalf shonld ke izsusd within one month from the Jate of
that ordsr. EBven though the applicant prayad for the’ wages from 14.2.91
but this Trikunal ‘_:111"9':ten:’1 that the same cannct be dAetermined and the
agplicant sh-ould file a separate OB, if he =c chaoses, in that behalf. It
is,'!'!'f":! Erenght .t':; cur notice that in puranance of the dirvecticons of this
Tribunal, vids the said crder Jdated Z.2.92, the premobicn crder waz given
to the applicant on 17.3.93.  For the wagez bebwzen 14.2.91, the Jate of
hiz earlier promstion, and 17.32.93, the Jate of hiz aabsscquant promotion
crdzr, the applicant mads a vepresentation for the rayment <€ 2alary and

lac for khe paymenk of grakuity that was withheld by
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other allowanos:

sondents.  In pursuancs of the 2aid repressntaticn, the respondants
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isaned an endorzement dated 2.3.93 (Ann.A-1) stating that carkain amcunts

have keen withheld. Annexare A-1 ztates that in additiocn & the okher

Bad 4 wa



&

amount thz amcuni periaining Lo the rent of the cparter, the applicant wes
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cooupying, alzo was th: amount dae and in order to realize this amount, the
gratouity ha=s besn withhe2ld, It iz furthsr stat=d that the gratuity
withh=ld wonlld ke veleaszsed to him atkter he vacates the cuarker.

Thereafter, it iz alac menticonad thak an amcunt of Ra.45975/- has kaan

~withh=1d cn account <f cutstanding railway claims, which were cn account of

non-vacation of the dquarter. In the velief, the applicant has not acught

for quashing of thiz ordsr, £ilsd ab Annexzure A-1, on any account.

3. By filing the counier, the reapondzntz have denied the casze of the
applicant. They havs ztated that in pursmance of the directionz of this
Tribunal in ©A E527/91, th2 applicant was promsked on 17.2.93.  They have
zlas ztated that Juring the pericd of hiz 2avlier pwomction on 11012.91 to

the latier promsbicn on 17.2.93 the applicant haz not worksd., Tharefore,
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hz iz not ntitled for any wajes -iuring that pericd nor he iz
any cther emclumsnts cn the masis as / h- workzd duaring that pevicd.  Thay
have alsc ztated that Jduring this perisd since the applicant did not work,

he was not entitlad for any milzage allowancs, sinc2 the applicant himself

'J

refused £ join the promcotion post, vide zaviier premction dated 11.12.91,

and he jcined to the post only after the latter promsiion was given on

17.5.92.  During thiz pzricd he Jid not join Juties az per the promotion

wez.f. 21.7.23, immediately

G}

crder but meanwhile he vatived from ssvvic
after the subsaquenit promction.  Thevefors, the applicant i3 nokb enkitlad

to any relisf regarding the pericd between 11.12.91 £o 18.2.92 on the khasis

~

of"no work no pay “rrinciple.  In fack, he was tranaferred to Phulers only

cn the bazis of name ncting, as v the dirvection of this Trikunal.

W

Therefcore, the applicant iz not entiiled to any velizf praysd for in this
applicaticn.  Movecver, the reliefs praysd for by the applicant ars barrsd
b7 tims,and thz preéent application, for the mulbiple velief, iz not
maintainalkle wvndsr Fole 10 of the Cenkral A'ﬁministrat ive - Trikunal
(Frocadurs) Fuales. It i further skaksd in the counter that tha applicant

did nct vacats the cuarter allottsd to him on the date of his vstivemsnt,
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w.e.f. 21.7.92. <n the cther hand, he waz recazst 1nq fcr the alloktment of

the samz quartsr to hiz z2on, Lo which hs would not ke entibled. It iz alao
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statad that hiz zon was working only a3 a Thalasi and h: was not entltlrxl
for Type-II catzyory duartsr, which the applicant waz occoapwing on the
kLagsiz of hiz dzesignaticn.  The applicant has beszn residing in the éaid
quarter without vacating it on cone pretext and |:vtl1e1:. Therzfore, the
app'lican‘t was liakle to pay the p2nal rent in addition £o che regular rent
payakle. It iz further =stateld that only to vrealize the zaid rent his
gratuity has keszn withh2ld and if the applicant pays the zntire rant

payalls towards the quarter, his gratuity will be relzasad.

4. Tha 12arnzi -ounsel for the vegpondents practically reiterated the

sams argumants vhat have bB2zn pleadad in the countsr.

5. Cn the kasis of the arguments and pleadings of the partizs, thres
pointa are vequired Lo vb': conaidersd by vs. (1) Whether the applizant was
entitled to wéges cr emclumentz Juring the pericd 11.12.91 to 12,2.92 2
(ii) Whethsr the applicant iz entitlad ©o the relief for allokment of
quarter in favour of hiz son after hiz vetiremsnt, and  (iii) whakher the

rezpondents  can eaeiivislniy withhold the gratuiky £ill the paymant of

the arrearz of vent. S¢ far as the point lio.(i) i3 concsrnsd, it is an
admittad fact that it was the applicant who Aid nok jnﬂn at th2 ozt on the
kaziz of hiz promckicon. He raused promoticon for his Jdomestic reasons.
Thereafter, thsre was no ordzr 3iving h1m roeting  anywhete =xcept  the
second promotion ordsr, that waa given to him by virtue of the directicon of
this Tribunal in OA 527/91. Whan th2 applicant himself refussd to join the
poat of his prcvm:,ticvr;, h2 wonld not ke entitled to any velisf daring the
pericd he Aid not join any poat. It iz also a perh of the zervice
condition that an employes, on hiz transfsr, must 9o Lo the place whare he
is tranzferved, in chkedizncz of the crdsr of transfer, which the applicant

haz not dene. Thiz prima-facie shows that the applicant has not com2 with

clean hands. Whan the apgplicant himz21€ 3id no join on the promciticon post



‘entitled to any relief during the pericd 11.12.91 to 18,
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and he did noct work anywhers in the railway department till the second
promotion ordsr was qgiven, he is not entitled for any wages during that
pericd.  Thz zecond promation was only on the hasis of the directicnz given

by this Trikunal, otherwise it was incumbent on the part of the government

servent to 9o to th2 place to vhich he is transrerred either on promaticn

or otherwise. From this wiew; it ¥ f£ollower that the applicant is not
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D

1 and the

¢

contention of the lzarnsd counzel for the applicant that this pericd should
be rreatzd as waiting for posting cannct ke accepted.  In the result, w2
have to hold the point Nol (i) against the applicant. 5o -far as points
No.(ii) and (iii) are concernad, we decide them together. The fact that
the applicant was oocupying the railway cquarter earlier to his retirement
iz an admitted fact. It is also an admitted fact that w.e.f. 31.7.93 the
applicant has retiréj from service. It is alsc a part of the service
condition that aﬁy employee, after retirement, immediatelry should surrender
the quartsr ocovupisd by him, to the department. rALCEE: <~ the grace pericd,
as providsd ander the rules, no government servant shall oocupy Lthe guarter
meant for the cther government servant. 1In case, if a government servant
paraist to ocoupy the dquarter evan after the grace pericd, he would e
liahle to pay the [:énal rent. But in the instant case, the contention of
the applicant is that he requestad “tm the Agpartment to allot the same
quarter to .his son, who is also working in the railway department. The
contention of the respndents is that his son being a FKhalasi, is not

entitled, to the typz of the quarter, which his father was «coupying.

~Moracver, hs: miat wait for his turn according to the seniority on the hasis

if
of the application filed. The respondents also submitted that/'the
applicant would be entitled to priority on the hkasis that his father waz a
ralway servant kut he would be entitled to the quartsr according to the
: if any
office he held in the department. In cther words, priority/may be given to
him on a quarter msant for Khalasisz, the post which the applicant's son was
holding. From this contention also it is further clear that no father can

claim that a particular quarter shall k2 alloted to his son, as of right.

W
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One haz to act according to the rules applicable. If that is so, the
applicant @cannct  gesk  writ o of mandamus  divecting, the respondents
: hie ground that
straightway to allot the same quarter f£o his sons SN /' his scn is ‘also

employed in the ralway deparimant. In this view of the matter, no positive

i

direction can Iz izsu2d Lo the rezpondenta £o allat the zame quarter to the
applicant's son. AL this stage, the learn=d Zounsel for the applicant
brought to cur notice that thare is an interim direction in his favour,
passed in MA 54%9/%1 on 27.10.94, On going .throuqh thz 2aid order, we find
that this Tribunal issued an interim direction,directing the rzspondents
not to evict the applicant from the cuarker till euch timz as a quarter of -
the appropriate catzgjory is actually allotbted f£o his son Shri Vinod Fumar
Bhardwaj and ®Ffe -=;r~x;s,1i:¢mt, afkesr allctment of 3 quarker of appropriate
. the applica
category, /Ehald i vacs Ltc the quarter within onz w2zl and if the applicant
doss not 'do =5, the 2zpondents are fres Lo tale appropriate action against
him in this regard. This interim crder com2z £5 an end by the final order
now being passzad. From the interim <rder, -ne thing is certain that the
appl icant wa‘s allowsd o continue in the cquarter £ill his son is allotted
some cther quarier according to hié entitlément and nothing more. From
this, it #Y' furthsr f|.'.-].l~‘_7‘.-.7~:'¢':‘.“; that on the bkasis of the earlier interim
order, the aL.-__lcant_} kzing a retirsed vailway servant, cannot continue to
occupy the railway quarter either for his own henzfit or for the benafit of
his son unless the zon is allctied that quartsr according to the rules. In
case the government servant des noit vacate the quarker within the
prescribad time after the retirement, hs would be liakble to pay the penal
rent. Eni in the cirocumstances that the zon of the applicant ie also a
‘ o on allotment
railwvay sgzrvant and was occucying the same quarter 2atlizv) (+hich was later
nnd in view nf interim order o .
canwlled}/ we thinl it appropiiate that rhe pan@dl rent may nok ks lsvisd.
However, wa haszten to add that the regular rent to the quarter should hbe
paid either by the applicant or hiz son for the pericd they were ocoupying
the quafter after the rvetiremsnt of the applicant. From Annexurs A-1 we

fird that the gratuity is withheld only towards the non-payment of the

arrears of rent. liow w2 maks it <l2ar that the dszpartment shall work out
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the arrears of the rent payable vy the applicant on the kasis the normal

rent, which was due eithear kefore the retirement <t after the

-~

~etivemant ,
and the s3aid amcunt may k2 reccvarad from the gratuity and the lkalance
amount shall bz paid ©o him.  Accordingly, we rass the order as under :-

.

The application is dizmissed. The respondents ave divected to

{1

release the withheld gratuity amcunt after adjusting the arrezrs of rent

14
17}

payakle towards the quarter from the Jdat uch arvears fell due, and the
balance amount zhall bs rpaid to the applicant. This order shall be
complied with within a poricd «f tws months from the dake of raczipt of a

copy of this cedzr. o ocete.

2\ W _
{N.P.NAWANI) - - (B.S.PAIKOTE)

MEMBER (A) ) VICE CHAIRMAN




