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IN ThE CENTFAL AIMIMISTFATIVE TRIBRUNAL, JAIFUR BEMNCH, JAIPUR

OB No.466/1993 Date of crder [&-.-3 |99 7

F.P.Zaxena, last employed on the post of Postal Assictant, Bharatpor

.;Applicant
Versus
1. Union of India  through  the  Secretary, Ministry  of

Comminicaticons, Departmeni of Post, Lak Bhavan, Mew Delhi.

[}

2. The Divector (Postal Services), Jaipur Pegicn, Jaipur.
3. The Er. Supsrintendent (PMZ), Jaipur Divizion, Jaipur.

.. Respondents

Mr.

N

hiv Pumar, counsel for the applicant

Mr. T.D.Zharma, counsel f£or the respondents.

CORAM:

Hon'kle Mr. O.P.Charma, Administrative Member
Hon'bles Mr. Ratan Prakash, Judicial Member

Per Hon'klez Mr. Q.P.Eharma, Admninistrative Mamber

In this applization under Seckion 19 of the Adminiztrative
Tfitunals Act, 1925, Shri P.P.Zaxena has prayed that the order datsd
23/24.6.1993 (Ann.Al) passed by respondent 10,2, the Divecter (Postal
Services), Jaipur Pegicn, J=aipar, enhancjn; the penalty of compunlsory
retireﬁent alread; imposad on the applicant ko that of remcval from

gervice may be Jdeclared illejal and bz quashed, with all conzemqeantial

2. The fasts of the cass, a2 stated by the spplicant, are that he
waz initially appcintsd on the post of Postal Asziztant at Udaipar aon
4.5.,1956 and he continued  to hold the said post till penslty of

o

compulsct  retirvement was impeesd on him o weel f. 17.3.1992,  The
| 5

.-J

applicant was convicted under Section 5(2) vread with Secticon 5(1)(A) of

the Freventicn of Covruption Act, 1917 and Szctions 120-B and 37772 of

oy



the IPT by the Special Jndge, CBI Cases, Jaipur. The applicant £ilsd an

-2—

appeal av.jainst hiz oonviction hefore the Pajasthan High‘ Court which

suspended  the

|\
)

entence  impo2ed on him az a3 congequence of his
conwiction by ’t}'l\':"”u[I":'l“‘J al Judye, lezI Casez, Jairur. Sobacquent bo the
applicant'a conviction as sforesaid, the Assistant Post Master Gensral
(Zraff), office of the Chizf Post Maskter |v3ener=1, Fajasthan Circle,
Jaipur izsued a show-cause notice o thz applicant vide Ann.AZ2 Jdated
2.9.1990, why penalty of dimiszal from service should not b2 imposed
on him. The applicant'z OA, Mo, 5 £7/%0, seel |3 cuashing of show-canse

izened to him vide Amn AL was Jdismissed Ly the Tribunzl. The applicant

0]

submitted a vepresentation Jdated 11.01.1992 égains.t the aforesaid
proposal. Theveafrer, fthe Supevintendsnt (FM2), GF Division, Jaipur
impe@sd on the apvlz-li':a11t. the penalty of conpulacry retivemenc undst
fle 19(i) of the C23(CCA) Pulss vide order Jatzd 17th March, 92
(Ann.A2). The applicant did not file any AP al ajainst the orvder of
penalty  of  compulacry retiremen‘t impoazed  on him. Subasguently
reapondent 0.2, the Divector (Postal S. rviceg), Jaipur Fegion, Jaipur
razsed an ovdezr stating l“h.JL he proposed to vevise the penalty already
imposed on the applicant under Pule 29(1) of khe 223(Q0A) Fules and a
copy of this communication Jabed 11.3.1562 (Ann.A%) was zent to the
arplizant alss. He was, thereafter, azstved with a show-cause notice
dated 17th September, 1992 (Ann.A6) giving Ehe applicant an opportunity
to make a representakion ajainst the propogsed enhancement of the
renalty  alveady  impoded on him Eo that of remcoval from ssrvice.
Thereafter, vide order datazd 23/21.6.1993 (Ann.2l) the Direc"tc»r ("‘.'Jtill

Servizes), Jaipur Pegicon, Jaipar enhanced the penalty of compulacry

retirement alread,; impossd on the applicant to that of rvemcval from
service.
3. The applicant's groands for azzailing the enhancement  of

renalty are that while enhancing the penalty, the earlier penzalty of
compulacry retivement imposed on the applicant had nqt leen set-aside
and while under Fule 29(1¥(v) of the (“t‘“‘(CCA) M1les the appellate
authority e:-:ercisin-j the power of revizion is regired to pass the

0,
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final crder of revizicn within a pericd of 2ix months from the date of
the original renalty order, in this cas: zven the show-canzse nobice was

x

issued after expiry of the aforesaid pericd of six months and the final

i

crder was pasasd after the Z"Llr" of about one year and a few months.
Further whils the crigiral penzlty of compulscry retirement was imposed
cnlmegﬁmﬂ'ﬁ-xnmu:Mﬁdilglm-ms;xmﬁdjmh the enhancement
of the penalty has kesn dcne on the Jground that the applicant lacks
integrity and Jdevotion to duty. There waz no such chargs ajainst the
applicant. The amount of lozz etc., cauzed to the Government/khe amount
of alleged misappropriation by him was only Fe. 612 and, therefore, the
penalty of removal from service  imposed  on the  applicant  is

digproportionate bo the misconduct  alleged against hime The order

D

rasesd by the revising authority has 1ed to stoppage of the pension of
the applicant, which was earlier beiny paid oo him on acoount of the
fact that the penalty of |~mgu1éory retirement had keen imposed on him.
Arry ovder of forfeiture of pensicn can ke passed only by the President
of India under Fule 9 of the O0S(272) Pulez. Therefore, £ all the
abowve reasons, the applicant has prayed that the order passed st AnnlAl
enhancing the penalty of compolscry vetivement to that of remcwal.frcm
service should ke guashed.

4, The reapondents in their rveply have taken a preliminary
objection to the effect that the applicant is sntitled to prefer an

appeal ajainst the oeder Ly which the penzalty haz keen enhanced to that

ﬂl

n> aush appeal has been prefervad an

W

of remcval from 2ervice. Sino

- Eu

thuz the aliernative rvemeldy available to the applicant has not been
ervhansted, the application is not maintainable.
5. Further acoording to them, the applicant had brzen convicted in

two criminzl cases ky the the Special Jndge, CBI Cases, Jaipour vide

ns of the

t’l

crders Jated 21.12.1%3% and 21.2.1990 under various 2ecti
Prevention of Corruption Act and the IRC, referred to by the applicant.
He wasz zentencsd to 2ir menths simple impriscnment with fine of Fa. 100
cach in koth the casez. Acoording to the vrespondents, their information

iz that the appeal prefervead by the applicant kefore the High Court
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ajainst his conviction and sentence has been Jdizmisssd. The appellate
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authority while acting as revising authority had considered the facts
of the case and the conduct of the applicant, as 'en'erging from his
conviction by the court of law and had, thereafter, come to the
conzlusion that  penalty  of e -mpulscory retivement  impossd on the
applic.:—mt. wags inadepiate and, therefore, it desssrves to be enharp:»l':.i.
The applicant's represzntation ajainst the proposal of enhancing the
renalty reseived on 12.10,1992 was Jduly congidered by the appellate
authority before passing the order  enhancing  the penalty. The
enhancement of thé r=nalty of compalszory vetivemsnt to that of removal
from gervice has the effect of settiny-aside the earlier ovder of
renalty  of  compulscry w:—ti‘rem:—nt. The time limit of zix wmonths
presoribed under FPule 29(i) of the CCE(2CA) PFalze for reviging the
crdesr of the dizciplinary anthority is only for the parpose of calling
for  the records of znouivy and for  initiation of the process of
revizion and it dozs not contemgplate that the final crder should be
rassed within 2ix months frowm the Jdate of the ovder which is proposed
to ke revised., The reaords were callsd for by the revizing authority
vide momo dated 14.3.17292 (Ann.AR) i.2. within the pericd of =i months
from 17.2.1992, the | date on which the order imposing penalty of
compulscry retirvement had besn pasasd. The question befors the revising
suthority was of enhancement of the penalty 'alreac'ly imposed and his
findings that the applicant lacks integrity and devobicon o duby Elowed
from the am&i-fant 'g corwiction in the criminal cases. The thrust was
cn the miscorduct and the gravity of the *hcn_ p2s established agjainst
the applicant and, therefere, the penalty of vemcval from service
impozed is proporticnate bo the misconduct, because the smount involvad
haz no relevance to the gravity of the mizconduct. The applicant was
not getting any pension on superannuation from service kat he had kesn
given pension on account of the penalty of  compulaory  reitrement
impozed on him. Therefore, if the penalty of remcval from ssrvice is
subgequently imposed on him, he iz Jdivested of his right to receive

cension and Presidential sanckion for the parpose iz not requirsd.

l
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6. Duringy thes argumenis the learned counsel for the applicant
stated  that "'ntf ary ko the  instructicns  of  the Government no
cpportunity of peraonal hearing wes given to the applicant inspits of
the fact that he haf azled for auch  an opportunity  in his
representation ajyainst the proposal to enhance the penalty imposed on
him. Therefore, on thiz Jround itself the order of enhancemen»t of

renalty was vitiatead. He 233ed that once a psrzon has keen vetired, may

k2 as a measure of penalty, penalty of removal from service oold nok
ke impozed on him. He further ztabed that all the points raised by him

in his rvepresentation ajainat the proposal o enhance the penalty had
not kesn dealt with by the autﬁ:ri t7 which passel the ordesr enhancing
the penalty. He then relisd upon the Tribunzl's order in Mahesh Tumar
Singh Va. Unicn of India and Ors, 1995(1) SLJ (CAT) &2, wherein the
Patna Pench of the Tribwnal hal held that theve had kesn viclaticn of
principles of natural justice when perscnal hearing was not Jiven to an
employes by the appellate authority in connection with the appeal
ajainst penalty of remiwal from service impozed on him. Following the
rabio of this judgment, the L_o:nalt" oF removal from service imposed on

the applicant Jdzaetves to be sst-azide. The learnsd counszl for the

i

respondents Juring  his -:;L'al' arguments  Jdefendsl the action of the
regpondents stating that all th:s-g were wikhin four cornsrz of the
rules and the law.

7. We have hsard the learned counsel for the partiez and have
pernzed thz material on reoord 33 alas the judyment of the Tribunal
cited kefore us.

e. As to the preliminavy objection raised by the respondents
re-g.—:ircing mainkainakility of the T2 on the ground that no appeal has

inst the ordsr of remcoval from sevvics, the learned
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t &ince the applics-tion has

1)

counsel  for the applicant stated th

already been adwmitkbed, this cuestion can no longst ke raised. We are of

the view that a lejal issue can ke raized at any ut-uj- and th: quastion
whether appeal should have besn £filed ajainst the crder of vemoval from
service iz indesd a lejyal izswe. Howsver, the OA was filed in August,

QJ
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1993 and it was alzc admittsd in the same month. In the interest o
justice, thersfore, we hold that this applicaticon showld ke Jealt with

on merita rather than Jdismizsed on the preliminary ground raised by the

reapondents.
9. The applicant was convicked in two  sgpavate cases  under

various aections of the FPrevention of Corrupbion Act and  the IFC
referred ko by the applicant himself. The amcunt of lces caused to the
Governmenk <r the amount mizappropriated Ly the applicant as vevealed

by the ordere of conviction of the applicant mey e comparatively small

but it iz the rature and the gravity both of the conduck l2ading to the

applicant's conviction which forme the kbazis of impozicion of penalty

en him under Pulzs 19(i) of the C03(2CA) Fules. Ik ia significant to
note that the applicant did not chooss to challenge the peralty of
compulsory vetivemsnt imposed on him ul'l account of grounds which 121 to
hie conviction, by filing an appeal before the appellate authority.
Thue implicitly the applicant accepted the penalty of compulsory
retirvemsnt imposel on him. ALl thak now has happend iz G

arpellate anthovity, to whom actually no appesl was preferrad, while

ul
U]

actingy zg a revizing auth-:n:ity, enhanced ths ['-"—l’lalt 7 impossed on the
applicant  to that  of removal  fran 2evvi st after tollowing  the
reacribed procedure. The learnsd counszl fovr the applicant stated
duringy the avguments that he 3id not wish t'J rress the groord that
enhancement of penalty by way of vevision sheuld have besn efizctad
within =iz months from the Jdate of the .:ﬁ:iginai order impozing penalty
of «.mpuhor_'_: vetivement. On the ground of alleged failure of the
revizing authority to grant persconal hearing bto the spplicant, it may
tated that th

k representation made ly the applicani Jated | S, 10,1992

)

D

ich was receivald Ly th@ respondents on 12,10.1992 has not heen placed
on resard by the applicant himself. We, therefars, ds not Inow what
wzre the aubmiszicons made by him in the said vepresentation and in
rartimlar, w2 Jd» nob Inow whethsr the applicant had asked fox any
peraonal  heari 1nq. Therefore, it camnok ke 33id that there was any

viclation of principles of natural justice in not Jranting a perscnal

b
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hearingy to the applicant az held Iy the Trikunal in Mahesh Tumar
Sinjh'z case. In any case, the owdar paszel hy the Divecior (Postal
Servives), Jairur Pejion, Jaipur, respondent 10,2 is a dzkailed srder,
wherein, apparentls;, all the points ra ) by the applicant in his
reprasentation have leen congidsred. The conclusion that the applicant
lacks intergrity and Jdevoition to ducy directly flowe from the conduct
which 123 to hiz conviztion and, therefore, it is nob that the Eenalty
has keen enhanced on grounds different from thoss on which the penalbty
of compulscory retifemen£ waz impozed on the applicant. This case
invclves enhancement of the penalty impoesd and is nok 3 case of
withholding cr withdrawing of pensicon wnder Fule 9 of the 023 (Pensicn)
Rules under which pension payable to 3 Jovernment servant who has
retirad on superanngaticvn et>. can be withdrawn or withheld., Therefcore,
the sanction of the President is nob requivred under Fule 9 of the O2S
(Penzisn) Pulesz for enhancing the penalty of compulsory retivement to
that of remwwal from service, aven thoujh zuch enhancement mer, entail
denial of the pension being paid to the applicant on assount of the

earlier imposition of penalty of compulacsry, vetivement. We have also

1

at

i

fully oonsidered all the cother averments, atguments and Jgrounds o

«§;£Sﬁlrma)

Judicial Member Administrative Member

the applicant but we find no merit thsrein.

10. The OA iz dismizsel. Mo order as to soats.

Y

(Patan Pralash)




