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IN THE CENTIRAL ADMINISTRATIVE TRIBUNAL
JAIPUR BENCH, JAIPUR

L

0.A. No. ' 199
T.A. No. 454/?3

DATE OF DECISION [§ _ 02 260

Ramesh Chandra: Petitioner

Mr. Virendra Lodha Advocate for the Petitioper (s)

- ' Versus

Union of Indis and crs. Respondent

Mr. S.S.Hesan

Advocate for the Respondent (s)

9
"CORAM ¢
The Hon’ble Mr. JUSTICE B.S.RAIKOTE, VICE CHAI‘RMAN

’ H
The Hon’ble Mr. . p.NAWANI, ADMINISTRATIVE MEMBER

1. Whether Reporters of local papers may be allowed to see the Judgement ? X
2. To be referred to the Reportér or not ? A~

3. Whether their Dordships wish to see the fair copy of the Judgement ? X

|

4, Whether it needs to ba circulated to other Benchés of the Tribunal ? A

[ ‘1% | [
(N.P.NEWANI) ‘ (B.SLRATKOTE )

Adm.Member Vice Chairmen
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IN THE CENTRAI ADMINTSTRATIVF TRIBUNAL JAIPUR BENCH, JATPUR

; Date of order: /6 (79'2 ;GD/,

\

OB No.454/1993 : Y B

Ramesh Chandra s/o Shri Hari Bal1abhlSharma r/o 25[ Halwai Bazar)
Phulefa, Distt. Jaipur preséntly pmstéd as TCM Grade-IT in the
cffice of Tele Communicatﬁon MaintainerfI, Western Railway,
Phulers, Distt. Jaipuf ;

| ;; Applicant
Versus
1. ‘Unjon :éf Tndia fhéough General Manager; Wéstern Railway,

Churchgate, Mumbai

- 2. ‘Divieicnal Railway Menager, Western Railwey, Jeipur

P

.. Respondents

Mr. Virendra Lodha, coqnsel fer fhe applicgpt
Mr. S.S.Hasan, ccunsel .for tﬁeArespénéents
CORAM:' |
Hon'ble Mr. Justice B.S.Raikote, Vice Chairmen

Hon'ble Mr. N.P.Nawani, Administrafive Member

Order

Per Hon'ble Mr. N.P.Naweni, Administrative Member
In this Originel- Application filed under Section 19 of the
Administrative Tribunals Act,.1985[ the applicant has s=ought the
following reliefs :-

"i) That the order Annexure-1l, "dated 3.6.1993 may be set aside

and queshed.

ii) That the recpcndent= ney be directed that in case petitioner
Je-abeorbed in the cateqory of clerk he shall be abqorbed cn
-'the post of . senJor clerk or any thher post which 1s higher
te the clerk ‘ |
/C,) . - s
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promotlon in the cac re of clerks to the petiticner and wos
r

,1ong of benefjt of gromotlon ie not«granted to him his.pay

can not be reduced to‘his department .

{ . . .
'iv) The respondents may be directed that the petiticner is not

now required any{ qualified  test  and suitébiiity
- . .,
test/selecticn test for promotion on the next higher post.”

“

2. ,&he facte of the caée, as stated by the ap@ﬁﬁcant,fare that

!

-he was 1n1t1a11y appOJnted on the post of Telecommunlcatlon

 Ma1nta1ner (for qhort TCM) on 1. 1 72 in the pay gcale of Rs 260-

_iii) That the respondentq may be directed to give benefits of ‘

A

400 -in Jalpur Division of Western Ra:lway. He haﬁ'Sustalned injury -

and four fJngerq of his left hand had to be emputed The Medlca]

) Boardlrecommended his absorptlon qMZalternatlve job where he was
. not reou1red to use h1= left hand The qcreen:nq Comm:ttee
bhewsafiex on 12.3.79 offered the post of C]erk _to the appl:cant

L but - the appl1cant, belnghmore~1ntere~ted~1n perfqrmlng technlcal

ich3, submitted before the Screening Comittee that he may be

retained on the ‘post of M ‘and his request was accepted éE

'indjcated in Ann:A3 and A4. He wes pbsted at Headquarters on the

post of TCM where he wags not required to use his left hand. He

‘qualified the tyéde testffqr promotion to thevpbst cf TCM Gr.II on

31.3.80 and was -promoted to thé'post of TCM Gr.II in the pay scale
of Rs. 330-480 vide order dated 31.3.1980 (Ann.A5). However, vide

order dated 13/16th June, 1980, he was‘;everted from thé‘post of
C o - _ |
TCM and placed on leave. Aggrieved by this order of reversion to

the category of TCM Gr.III, the épplicant'prefefred'a Writ" Petition

L

befdre‘Hon‘ble the_High{Cbuft,'which wes subsequently transferred

to thie Tribunael and o ‘being registered as TA No. 263/92, wes

" disposed ‘of vide crder dated 15.12.1992 (Ann.A6),quashing the order

dated 13/16th June, 1980 but giving' liberty to respondents to

A Y
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" appoint him as Clerk (Goods/tuggage/Booking) w.e.f. 2.3.1979 and

also stipulated that in such|an eventuality, the‘applicant will bé._

2

ent1tled to all promotlonr and other beneflts to wh1ch he may be

entltled had ‘he been app01nted .on the post of Clerk on 2.3.1979. It
/4 i

was further stlpulated that 1n case no such order (for app01nt1ng~A

him ae Clerk) -is pessed w1th1n a period of - two months, the_
appl:cant shall continue to work a2s TCM Gr II with further beneflts
" regarding - promot1on etc. as may be fall due to h1m, and he may . be
_glven another opportunlty to appear in the trade test for the post
of TCM Gr.T w1th1n a period. of 3 months from the date on which 1t-
:is Secided to continue him as’ TCM and if he qualifies in the test,.
_>he- shall be ‘promoted from the datej his jinior is Apromoted.
The respondents thereafter ;ssued ‘the 1mpugned order dated 3 6.93 -
(Ann Al) by wh:ch the appllcant was posted as Clerk w.e.f. 2. 3. 79.
It has further been contended by the appllcant that although he was-:
posted as Clerk7hmt hls senlorlty'from‘2.3.79 in pursuance of the
otder deted \15.12.1.992_: of this Tribunal, wes nct fixed and the:
f'respondents‘had not'aeted on rest' of the directions and the benefit
cf.promotlon wee denied to him and his pay was fixed in the scale
~of Rs. 260-400 w.e.f.‘2.3.?9,.even though after passing the trade
‘test for TCM Gr. II he-was promoted as.IpM Gr;II.in the scale of
Rs. 330-480 vide order doted 31.3.1980, (Ann.AS). He further
contendedjthat,after his absorption in the categoronfAClerk, the
'neceseary subsequent order of g1v1ng him promotlon on the post of
. Senior Clerk ought to have been issued s:multaneously for the
'.reasonv that if subhequent order 1s not 1ssued the pay of the
petitioner stands reduced ahd,even though he was, working in‘the_pay
scale of Rs. 1200—1860, bvfthe‘lmpugned order Ann.Al;-he has been

'placed in the scale of Re. 950-1500 ignoring the fact that the

applicant was given higheilpay scale of Rs. 330—480 w.e.f. 1.8, 78.
Th;s act1on of the respond nts was in violation of Rules 1304, 1305

and 1307 of the Ind1an ‘ allway',Establlshment‘ Manual (for short

>

,lﬁf?); it has also been alleged by the applicant that IREM is

v~
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‘violative of Articles 14 and 21 of the-Coénstitution of India in sc

far as it rmevides that 2 railway serrant after being deci@red

medically decategorised“ean 5@ fixed in the lower pay scale. The
applicant has éonsequently'céme.before this Tribunal for grant of

reliefs as slready mentioned earlier.

3. B§ filing a reply,the respondente have denied the’case of the.
epplicant. It is contended-on behalf of the respondents that "‘once
the applicant was declared medically~nnfit,by the Medical ﬁeard, it
was beyond the powers of_ the Sereening ,Cdnmittee ‘to. continue
keeping him as - TCM and, therefore, it was not Ilawful for the
Screening Committee to have fonnd‘him fit for the poet of TCM as
indicated in Ann.A4. This'being so, Ann.A4 did not create any right
in favour of the applicant |and the Tribunal wasvnleaeed, inter

alia, to order on 15, 12 1992 'in TA No. 263/92 that Department would

be entitled to app01nt him as Clerk w.e.f. 2.3.79. It is further

«dg»«nad_ <that 51mply becaune 6@@%h®w§@@%@ﬁhax the applicant wes

wrongly contlnued on the poet of TCM and had also been given a

~

h1gher pay’ " scale of Rs. 1200—1800,. a rlght had accrued in his

favour for claiming promotidn to the post of Senior Clerk in the,

pay scale of Rs. 112002040 without psssing the prescribed

suitability test offered to him on 10.10.93. It has also been-
' |

ctated that an employee, can iget promction in his line only es per

the provisions cf the service rules and no one can seek promotions
3 _ -

“against the prescribed rules and while the disability of - the

applicant can be a 'subject} matter of sympathy, as far -as thel
promotion in -the clerical lihe is concerned, he is required to be

treated at par with others and an unauthorised higher scale of Rs.
- e : C :
1200-1800 given. to hlny cannot entitle him to by -pess the

|

preecrlbed suitability test for the post of Senior Clerk Jn the pay

ecale of Rs. 1200—2040 It has alqo been contended on beha]f of the

reqpondents that appllcant was correctly' placed in the clerical
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-applicant's confinuat ion on'the post of TCM and further promotion on

.- . e . R
- -4 - -

cadre after his medical deéategorisation as per rules 2602 and 2604

of the TREM and was rightly placed in the pay scale of Re. 950-1500

. EN

’ «
vhich was equivalent to his pay scale of Rs. 260-400 and was not

- entitled to be absorbed 'in the pay scale of Rs. 330-480 and.

consequently in ‘the pay scale of ‘Re. 1200-1800 as cl‘aiined by him.

\ . -
i

4. We have heard the |learned counsel for thgé partiés and have

" perused all. the mater"i"‘él on record, including the additional

affidavit filed on behalf of the applicant. -

?

5. 'On coi'_lsidera‘tion.of' the 'rival . contentions, we feel that the

mein issue that ._is to ‘be4 decided in -this OA i whether the

the pest of TCM Gr.IT cculd be considered valid on the face of his

. ) S i . ‘
- decategorisation as recommended by a competent.Medical Board, even

Committee. While examining this issue we are also required to see

‘whether- the respondents :;have not implemented in. totosy the

N . . : . }
directions of this 'I‘ribunbl_ ~rendered cn 15.12.1992 in TA No.

263/92.

~
/

6. We are of the considereéd view that recommendations of a
Medical Board can be modifiéd only by a Review Medical Board. The
Screening Committee cannot go beyond the recommendétiori_s of a

Medical Roard and if the Médi cal Bdard had recommended that the

applicant was fit fer alterriétive job where he was not required to

use his left hand, it did not lie in the province of the Screening

Committee to decide, on thé basis of.submissiogs made - by the

I . . . )
applicant, that he was fit to\‘,n work in the post of TCM. It wes also

1 s

. weeng for any authority to-cg}‘r{it-inue. to enga‘ge the applicant on the

post of TCM even though \D he|wes posted as‘fDCM in the Headguarter

Office', perhaps on the presu'mpttion that m the Head Office he will

{A
A\

- though such continuation was on the re/conmendatién of the Screening '
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not be required tcAuse”his ]eft.hand. Such a2 recommendation of the
| Scréenjng Cemmittee and squ/téntinuous engagenent. of the aﬁplicant
on the technical post cf TéMicannot, therefore, be termed as valid
Handlno ¢ognisence cauld bé taken cf such contjnued-éngagément of
tﬁe applicent on thé post cf TCM. Codsequent1§, it follews that nco
excepticn can be taken wﬁenvthe respondents,. on discovering such
wrong continued'engagement'cf’the Spplicant; iesued the order dsted
2.6.1992 (Ann.Al) and ebsorbed the applicent in the\clericai line
in the psy ccele of "Re. T950—15OO., In the seme ’braer, it - was
mentioned by the respondents that the applicanf will be entitled.fo
senicrity in the post of Clerk w.e.f. 2.3.79 in terms of gﬁe order
Jated 15.12.1992 of thie Tribunel in. TA No. 263/9?.»It is thus
cheerved that the) seniority cf the applicant has been pr@tected and
even though .créé?s 2bcut his ﬁostihg as Clerk were iscued on\~
3.6.93, he has keen entitled te the senicrity w.e.f. é.3.79..It
further followe that the prcmétiéns .cf the 'applicent in the
clerical line i.e. from Clerk to Sr. Clerk etc. will be determined
taking' into accqurmr his seniority frem 2.3.79. Further, if any
suitabiiity test is'gwe8cribed for promoﬁioh from'C1érk-to Senicr
' Clérk,rall those Clerks .whe are in the zone cf consideretjdn'b§ '
virtuevéf their sepiority had to féce such sﬁitability test and:-
_;lear it'before they'can‘be promoted} Tt appears‘thet the applicant
was.asked to facé‘the suitability test on 10.10.93 but he did not
appear in it 2nd instead he was hanking cn é favcurable decisién'
f%bm thie Trikunel with regard tc hﬁs claim of higher fa? scale of
Re. 1200-2040 on the basis -of his having béen gjven'tﬁé pay scale
cf Re. 1200-1800 while he was WTongly cont jnued cﬁ-the ﬁost of TCM

. in tke technical lire agéinst the specific reconmendépiohs,of the
‘Medicel Board.‘We'areVafraid, we cannct come to the he]p of the
appliéant. On&e he haé keen gjyeh clerical cadre because of his
ﬁedicai decetegerisation ana-‘his_ seniorjty‘ has been determiﬁed

w.e.f. 2.3.79, he hes to seek promction in clerical line itself and
‘ _ . : :

necessarily pess the suitability test prescribed fer promction frem



Clerk to Sri Clerk. The applicant also cennct take the . help of the

crder dated 15.12.1992 reqdéred in TAfNo. 263/92, It will be useful
to extract the rélevant pértion‘of the =aid order "the respondenté,
. lel, however,'.'bé ar liberty ro appmn+ him as Clerk
-(GOOGQ/Luggage/BookJng) w. e. f. 2.3.79, if they sc choose. In that
case, the appl:cant will ‘be. ent:f]ed to all promot10n= and - other_
benefits to vhich he may be entitled had he been appo:nted cn the
- post” of "Clerk on 2 3.79"., From a reading of the above direct?onf
it is’ clear ~that what ‘the Tribunal had provided was that if

" respondents choose to appoint théAapplicant as Clerk, he will have
to be so sppointed w.e.f. 2.3.79 ana' he'wﬂl be “entitled to all
promot jons énd other béﬁéfitslfo thch he may‘be éntitled bad he
been abpointed on the pest of Cierk, from 2.3.79. The first
,Coﬁéjtiqn 'stipulared ~by‘ the Tribunal wes incorporéted by thé
Ureqpoﬁden‘s in the impuonéd order Anh Al itself when they inserted .
the line that the appl:cant will be entitled to- °en10r1ty in the
post of C]erk from 2 3. 79 As regards the promotlon.ln the clerical
line from Clerk to Senior Clerk,’directions_of this Tribunal cannct
be read as the‘apﬁlicanf'being required te be:prométed?to‘the‘post
cf Senior C]erk de-hors the rules i.e. without pessing the required
sujtabj;ity;test. In Qrdérito'be.pmcmoted-to,the post of Senicr
Clerk, fhe'applicant had to be SGPior énoUgh to be included in the
1istn of sligible candidates and ‘tﬁereefter hes to pgss the
éuitabjljfy test. .We ére, therefore, not able. to accept fhe‘\
contentioﬁvof.the appljcaanthét he should‘be given thé'higher pay

scale of the Senior . Clerk withecut passing the prescribed

suitability test.

7. In his additional.aifidavjt, the epplicent hes menticned the’
case cf ocne Smt. Geeta Bhatia whose date of initia]'appcintment is
1.11.73 . (Ann.A8 refers);} She has; been promcted on the post of

Office °uper1ntendent GradejI (fer short> 0S Gr.I) while the



);AB :A _ ' .
apmﬂjcant%éfjll céntinuin% on}fhg poét cf 0S Gr.II snd, therefore,.
the applicant a11eqe~ that the judgmenf of this Tribumel dated
15.12 92 hae not been compﬁ:éd w1th in "truve and latter qerJt". It'.
je further stated that name’of Smt . Geeta Bhatia appears &t Sl.No.
8 with date of ipitial appbﬁntﬁent as 1;11;73 while the applicant's
name appears'at Si.No;12 with defe-of jﬁjtial'appointment'as 1.1.72
and, thefefore,' the- app]ﬁcant ’contends that for all practicel
purposes he wes senior to'Smt Geeta Bhatia. This is a new plea
taken by the apmdlcant and he haq also not 1mpleaded Smt. Geeta
Bhat:a_and, ‘therefore, we ere nct really requ1red to aéjud;cate cn
this iseue and_this issue’of hig junior heving been promcted at the
level of OS Gr.i ccu?d be‘straiéhaway'reﬁeétéd. However, wé have
Secided to leok inte the merits of this'éverment in;th9_inferest of
total 5ustice. We find fﬁat,the senjority lists anneked with Ann.A8
are two separate seniority lists:. In the seniocrity liét‘of the
;Office Suberinfendents 5;)‘thé pay scale of Rs.. 6500-10500 Smt.
Gesta Bhafia is shown at SL.Nof? and her date cf appoiﬁtment is.
~shown as 1.11.73. Thevname-gf the:applicént does not- figure in this
seniority. list. In the néxtlseniérity list for tﬁe cetegory cof
"Mukbya’Lipik" pey scale Rs. 5500-9000, epplicant's nams;fjgﬁres at
81.No.12 aﬁd his date of apﬁbintment hés been'shown as 1;1.72 and
this éenjbrjryAliSt, for cbhvious reascne, does ﬁot-contain the"namé
of Smt.. Geeta Bhaﬁia. Thué, it'js clear fhat”the effort of the
‘applicant in déécribing that bofh cof them are in the same seniority
liét’ with positions at No. & (Smt; Geeta PBhati) and No. 12
(apfljcaht) ié \misconceiyqd 2s there cannot bet any comparison
between tﬁs sehiorjty of two perschs who zre in two differént
grades; The applicént was %ppdinted in the post of TCM and in the
senjority list of iCM (III)fhi date 0? appOJntment ha= ‘been shown
Ias 1f1.72/1.7.72. Smt. Geets Bhatl shown to have been app01nted on

L
the post cf Clerk'w.é.f. 1.11.73. These dates of appointments are

fer ‘two different posts anq as already menticned, there cannct "be
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any comparisen between two | persens cccupying positions in different

senicrity lists. The fact ﬁsmajns'that_as per the implementation of
the order of this Triﬁunél _dated_ 15.12.92 in. TA No.263/92 the
éenjofty cf the applicant in the pecst of Clerk has been fixed
w.e.f.  /2.3.79. The appliéantAcannot, therefore, get any benefit
from romparlcon of his date of initial app01ntment w1th that cf

Smt. Geeta Bhatia as»p]éaded ih hie additicnal affjdavit.

~ e

. 8. The. spplicant has also chellenged the viree of IREM as

violati&é of Articles 14 and 21 of the Censtitution of India in so

far as it provides that. e reilway servant after being medically

'decetegorised or incapacitated, can be fixed in the lower. pay

scale. We see no reascn to accept the contention ef the applicant

in thie regard. We have goné thrcugh the Chapter XITI of the IREM

which deals with absorption of nedically'incapacitated sfaff_in
altérnati&e employment.'These provisions are notAonly hot altra-
vires of Articles 14'and 21 cﬁ the Ceonstitution oﬁ India a2 alleged
bué, on the other hand, exhibkit a sound policy of the Railway

Department in findjng alternative eﬂplbyment, axcept in case - of

these employeés whe are completely inpacitated for further service

in any pest of the railweys. In case of those whc are declared fit

in 2 lower medical category and eligible for retention in service

in poste correspending to hig leower ﬁedical category, elaborate

. prqvisichs have been: made in this Chapter to find an &lternstive

employment. As a matter of further help to such medically

deéategorised employees, it has been also tmcvided under para 1309

that en élternative'pést tc be offerea te a raiiﬁay servant shculd
be the pdst available to whjch.he is suited,to énsure’that the lces
in eméluments'js'ﬁinjmum}and fhat low level'of~9méluments cheuld
not , howevsf, deter off1cer= concerned from 1q=u1ng an offer jf .

: ncthing better is avallable and the railwey servant must be given

(\an ocpportunity tce choose hlmcelf whether he should accept the offer -



or reject it. A readjnr_:; of _&he various provisions incorporated in
Chapter XIII. of the IREM will  indicate that the railwey

adminictration, acs e mod°1 ‘~emp16yer has made detailed provisicns

for cffermg alternat:ve emp]cyment to a medically decategorlqeo

v,

'employee and, therefore, there J° ne cuestion cf these provieions

'belng v101at‘v1ve cf Articles 14 and _21 of the Constitution of India

as alleéed &% ’t_he ab@licaﬁt. In fact, ithese- grovisions have stood
the test of t‘he time over a long period and a large number cf
Cecetegorised railwey Aem;‘a].,oyeies must 'have beén' herefitted from
these prcvisions. We F/;x’ therefore, find no justification at all
1:n the vague 'challenge thét has been roised iﬁ the pleadi_ngé éf thie

OR against the provi’éions incerperated in Chépter XIII of the IREM.

. 9. ‘In view of the discussions above, we find no merit in this OA

and it ‘is accordingly dismissed with no order as-te costs.

M

(N.P.NAWANI.) ' (B.S.RAIROTE)

© Adm. Member : ] _ Vice Chairman



