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D.M. KALA | ... APPLICANT,
Vs,

UNION OF INDIA'S AMR, ... RESPOMDENTS,

CORAM:

HOH'BLE MR, GOFAL FRISHMA, MzMBIR (J).
HO'BLE MR, O.P, SHARMA,  M2MBER (A),

For the Applicant ... SHRI PANKAJ BHANDARI.
For the Raspondants ... SHAL 3.3. HASAL,

P2R HGI'BLE R, O,F, SHARMA, McMBER (A),

Applicant DM, Kala hss filed this applicstion u/s
19 of the Administrative Tribunals Act, 1935, whersin hz has
made the following prayers
i) The order dated 4,10,92 (Annsurs A=)
promoting him to the post of Zxecutive
gngineer may be modifisd so that ths
aprlicant is e2ntitlad to promotion in
e g@Q,ggale of Rs,30K0=4500 from
ﬁ;ll; thﬁ date on which hisz juniors

were pIUMUtdd

ii) Maror andum (Annexgre Aal) dated 1,3,93

1

- may 31%o be modified and the applicent

:;bé given:promotion from 23,11,3% instead
.of 7.2f90 aﬁd arrzars of pay and all
conseduertizl bensfiits may be given to
him, The respondents may also be diraected
to revize the pay fixation >f the applicent
and cnsaquently the pensionery benzfits,

2. Wnen thz applicant wss working a:z Aszsistant Sngineer

in the Westarn Railwey, a memorandum of charges under Rulz-9

of the Dailway Servants (Oiscipline 2 Appeel) Rules dated
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' 5.5,37 was iszued to him, Lattsr dated 14,10,91 (dnnexurs 8.7)

is a communication to the applicart informing him that in
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consultaticon with th~ Centrsl Vigilance Conmission, he has kb
exonzrated of the cherges framed against him vide mezmorandum
1

dat=d 5,5,37,  Meanwhils, howzwver, befors the applicont was

ex

informad about hisz exonzration, opder dated 28,11.89 (Annexurs

- issued promoting Shri R.C. Jain, the immediate junior

i

AwB) wa
of the applicant, Lo the post of Exzcutivz EZnginesr on adhoc

bhazizs, Shri Jairn joined duty a3 Exscutive Enginer on 7,2,90,

Subzzquently, sftzr his exonaration vide communicetion dated

14,10,91 the applicant was granted promstiorn a8 Exscukive
Engineer by a tzlegraphic maszage dsted 1,10,92, The applicant

assumzd charge a3 Exzontive Enginzsr on the sate date,namesly

1,10,1822 (Annaxure A-15), A formal order promcting the

app1103nt to the post of 2xecutive Enginzer on alhoc basis was
issued on 4,100,927 (Annesur:z Ael). Annzrule AeZ dated 1,3,93

i3 & memorandum containing a certificate that the applicant
iz deemed to have besn promot2d provizionslly a: Executive

Engingsr w,2,f, 7,2,90 and that he is not 2ligible for eny

o

pavmant of arrzars for the period pr—:eceding the date of pi

Gr

actual promotion,

2, Applicant's case i3 that the promotion cxder of his
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immediatz junior Shri R.C., Jain was issusd an Zf.ll.sg and he
assumsd charge of the higher pnst;namaly Swacoutive 2nginzer,
on 7.2.90, The disciglinary proceadings initistsd against the
applicant result®d - in hiz complets evonerstion., On sxonzration
he was jrantzd actual promotion wee,f, 1,10,92 and notionsl
promotion w,u.f. 7.2,90, on which date his immsdists junior
Shri R.G. Jain assumed chargs, Accarding Lo ths applicant, he
is antitle?d to promotion not from 7,2,20 but from 22,11,2%, the
dat2 o which the promotion ordar of his Junior Shri R,C, Jain

w

o

s isawed, It was no fault of his thst Shri Jain took
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cv rsiﬂe &ble time in joining the promotional post, Shri Jain
could have joinzd duties on 23,11,39 also, Sscordly, he has
bzen arantzd notional promotion from 7.2,.90 but no arrezrs of
pay for ths pericd from 7,2,%0 to 1,10.92 have been granted
tn him,‘ It was for no fault of his that he was not allowed

to join the higher post, Ther=fore, full pay and allowancss
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should b2 granted to hic for the pericd for which arzsars of
pay have been denied to him, The applicant retired from
service on 31,3.,92 and h: has claimed not'only arrzars of pey,
as aforesaid; but &lso rzvision in his pensionery benzfits
condzquant upon grant of the claimed gromstion from 28,11,359

and arrears of pay from that date till _the date of his .actual

promotion on 1,10,92,

4, The rz:pondent:z in their reply havs ztated that the
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applicant was given notional .rom~+1~n from 7.,2,90 bacause the
applicant's junior Shrj E,C, Jain join=d the promctional post

on thet date, They have reproduczd parae2 of the Office Memoe

rendum deted 12,1,93,is3uad by the Departwent of Personn:l and
Training, a&ccoarding to which  amongst otherz, an emgloy2e who
been
hasécompletely gxonerated in the disciplinary proc2zdings may
b2 promoted notionally with reference to the date of promction
of his junior but he will not be entitled to any arrears of
pay for the.period praceding the date of actuel promcticn, It
is in view of the vrovisions of this memorandum that the

respondents have Jdenied grant of arrears of pay to the appli-
cant, Thay havz stated that th2 seid ° gemorandum has been

annaxed a3 Annsxur:z Re2 to their raply bat actually it iz not

available as part of their reply,

5. #2 have hzard the learn2d counsel for the partiz: and
have jong through the records, It iz undisputed that the
zpplicant has bzen compla2tely exonerated in the2 dizciplinary

Froceadings initiated against him,  He is, therefors, entitled

0.0..4.
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to promction from the dats on which his junior was gpromoted, The

date of order of ‘promction of his junior Shri R.C. Jain is
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1,39, Snri R.C., Jain could have join2d duty on 25,111,390
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also, Therefore, th? notional promoetion fosb2 granted to ths
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plicant should be from 23,11,8% and not 7,2,90, the date on
wnich Shri R,C, Jain actually joinad duty.

6. Newt quastion is about the grant of pay and allowances

to the applicant for the pericd for which he was granted noticnal

promoticn,  The raspondents have relied upon the mewmor andum

dated 12,1,8%, izsurd by the Depsrtment of Ferzonrel and Training

for denying the sarrears of pay and allowanees to the applicant
for the period during which hs wéz granted notional promotion,
The relevent provizions of this mamorandum 5+ ans suparzeded in
view of the judgeméntvof the Hon'blz Supreme Court in Union of
India and Lmhers Vs; L.V, Jankirsmen & Jthers (1992 3CC (Labour

and Services) 387), In the said judgement, the Hon'bl: Supreme
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Court have hzld th: which thz esuploysz iz completaly

exonerated, notisnal promotion should ke given from the date his
juniors were promotaed, . sArr2ars of pay ars to be granted if the
emplayze i3 completely 2«onelated, 1In para 25 of thair judgzment

the Hon'bl:s Suprame Court havs h=ld ad follows

"Tha normzl rule of ®ro worli 0o pay" is not applicakle
to €33e3 such as the present one whir: the 2mploves
although h2 is willing to work is kept away from work
by the authorities for no fault of his, This is naot
& cade vhers the saploye: remain: aWay from work for
~his awn reasons, although the worlk is offersd to him,
It iz for this reszon that F,R, 17(1) will also ba
1nafpllcaLlP to vuuh as2g "
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In this czze, the applicant was

N:

przvented from performing dutiss
on thz highsr post of Executive Engincer f£or no fault of his,
Therzforz2, he i3 entitled to pay and allowances from the date

from which he was 2ligible for notional promction to the date

from which h2 was zsctuslly granted promcstion, In othsr words,
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the datz of promoction of the applicant shall b: 26,11,89 and
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he would be 2ntitled to arrezrs of pay and allbw@nc%i from
25,11,89 to 30.9.92, the dgte precading the date on which he
actuelly joinsad duty, The applicent shall also be entitlad
td othar conzequantial benefits including revision of his
pansionsIy bhenefits in accordance with the above refixation
and grant of arrsar:, The reocpondsnts are directed to
imgl2inent this order within 2 peried of four months from the

date of receipt of a copy of this order,

7. The 0A is allowed accuordingly, with no ordar as to

costs,

, Cokrptor
( O.F, SHAR ) o ( GOPAL KRISHNA )
MEMBER (A) | MEMBER (J)



