IN THE CENTRAL ADMINISTRATIVE TPRIBUNAL, JAIPUP BENCE JATIPUR.

)
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0.A.No.425/93 Di. of order: 3?1 ~\8 j,a

G.V.Aswani : Applicant

Union of India & Ors. : Respondents

Mr.J.K.laushik : Counsel fov applicant

Mr.U.D.B8harma : Counszsl for rzepondents
Hon'ble Mr.0O.FP.Efharma, Administracive Member
Hon'ble Mr.Paiban Pralazh, Judicial Membear.

PEP. HOM'BLE MP.0O.P.SH APMA, MEMREF(ADM.)

In this application under E&c.l?2 of the Administrative
Tribunals Act, 19385, Shri G.V.2zvyani has prayed thac order datad
5.7.93 (Annx.Al) passed by vespondzni No.3, thz Sr.Supdt. of
Post Oifices, Udzipur Division, Udaipur, proposing an

appropriate penalty to bz imposed on th: applicant under Pule 10

0n
®
poxc}
i
(e
2
D
i}
(B8]
ot
<
D
in
=
i
|_v
t_'
';
O
[
-
=]
-
—
=
0]
o
5
u
F’
Chy
o]
[u)]
=h
=
p}
«
h
]
)]
L]
F—J
O
D
~
|

vide Judgment dated 24.6.86. The applicani filed an appeal
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or volunicavy vrativement

under Rule 438-A of the CCE(Pznsion) Pules (for short the Pules)

vide letter dacsd 17.12.92 3addresszd  t©to  vzspondant  Mo.l
(Annz.22) having complzizd 20 years of gualifyving service. Vide
letter dated 9.3.93 (Annx.A3) rvespondent No.2 informesd the
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the Civele. Vide lettzr dated 18.3.93
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pondent No.2, the Posi Master Genseval, Ajmer. Howsver,
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respondent No.2 forwarded this notice o vazspondent No.3 with a

direction that he is the appoiniting auvthovity and necessary
action i3 to be talen by him. Forwarding letitzr deted 7.5.93 is

at Annz. A5, The

L
—
—

voluntary vetivement expired on

’about the
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which is given on completion of 20 years' gJuali
requirzss acceptance by the appointing auvthorvity. However, as per
the provise to sub-ruls (2) of FRule 48-A whers the zappointing

autheority dJdoes not vefuse to Q

‘_
2

rant permission for vetirement
AN

retirzment would become efiectivz from the date of the expivy of
have retived from service w.e.f. 13.23.93 i.z. on — =xZpivy of a
communication dated 18.6.93.

3. However, according to the applicant, vaispondent No.3, vide

the applicant proposing to impo3s & penality under Rule 19(i) of

the CZ8(2C2) Pules taking into account the gravitiy of ithz charga

taken against him undzr the CCS(CCA) Pules and that ths only

under which action can he talken only

President and such action 1s possikle only if the svent in

question tool place within
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proposaed to be caken. Thzreifov:, ths propossd action is without
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jurisdiction. The notics issused to the applicant is wichout

¥

sanction from thz President. Therzfore, no action can be talen

ajyainst thz applicant undsvr Puls 19(i) of ths CCS (CCA) PRules

applicant has challengad ths Mzmo daiced 5.7.93 by which it was
propozed to impose an appropriats pesnalty under Fule 19(1) of
the ccs(ccA) Pules (which memo has  been descrikbed by the
applicant as an ordzr) .Howevar, puvrsuant to the zaid Meﬁo, the

applicant has been dismizsed from service w.z2.£. 24.9.

Mzmo of the same date (Annz.P1l). Thzreforsz, the prayer mads by

0.2, has hecoms infructucus and iz liable Lo be dismissed. They

rom 18.6.92 and have 234d=d that he was in service upto 23.9.93

(Ann=.A4) had not hkeen =sznt to the competent (appointing)
avtheovity as contcesmplated undzr Fulz 48-A of the Pulzs. It was,
therziors, forvarded by  rzspondent No.2, the FPost Master

General, Ajmer o razspondent No.3, Sr. Superinczndent of PoSt -

C
E
el
M
(o
(D
(: "
[l
T
G
Q
|_:
)
=
3
(e

notice not having hkheen addrzssed to the ¢

authority was noi cured by the fovrwarding o
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appointing auvthoricy. Theveiors, this notice dated 18.2.93 iz ab

initico void. Alsc the applicant had besn in

dated 12.5.92 (2nnz.P2) that since criminal proceedings wers

pEnding against him, ice of the Sv. BSupdt. was not

2

comp=atent to acce

correspondznce with the Civele 0ffice, Tharefore, the




could not be dececmed to have retired w.z.f. 18.6.

t dated 24.6.93 seching voluntavy retivement w.e.f.
1.7.93. Also the applicant hed himself submittzd a Sick
Cercificate for the pericd 1.6.923 +to 30.6.93 without any
application for lsave. This &lso shows th: applicant's conduct
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that he had waived the =aid notice of verirement. Since

t was 1in service on 5.7.93, z2how cause nocicz unde=r Pule

O

giving him an opportunity of maling
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proposed penalty. The applicant instead of maliing a

ntacion against the propozed action has approached tha

(p
i

repre
Tribunal witho c¢xhausting the remzdy available to him. The
application 1is, theref

2y premature  and Jdeserves tao be

dismissed on this ground also.
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had been no rejection of his notice

added that this O.A. was admitced on 21.7.93 and notlces wers

"19(4) Where an application has bhsen admitted by a Tribunal

under sub-section 3, every proceeding under the relszvant szsrvice

rules as to vredressal of grizvances in relation to the subject

mattelr  Of such
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admission shall abate and save &g otherwize divectzd by thse

Tribunal, no appeal or representation in relation t©o such matter
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(Annx.Al) dismissing the applicant from service was non est in
the eye of law. According to him ths mat

where show cause notice Ann».Al dated 5.7.92 had been issued to

[(}

(W]
1)
I
o}
X—-I
n
{
o
]
o]
V]
=
w
D
~
ot
=
(%)

the applicant. Since this notice had |
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Rules, had also 1no meaning. Thsrefore, the notice datsd 5.7.93
(Annz.Al) deserves to bes guashzd. In support of the plea that

any order passed subssquent o the admission of the O.2. was a
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nullity, the applicant cited an ovder of the Madr
Tribunal in A.Abdul PFazack s. Divzctor of Postal Services,
Trichinapalli & Anr (1991) 17 ATC 829.

G. The learned counsel €for the respondents veiterab=d th

passing of an order subsequent to admission of an application

as to redressal of grievance in vrelaition to the subject mat
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such application". According to him this meant that th

espondents could not paszs an order to redress any Jrisvance of

the applicant il.e. to grant any bensfit etc. asked for by him on

an application, representacicn, appsal, etc. which had hkeen
filed before the admissicon of the application. There was however

no bar, according to him, in passing of an ordetr in pursuance of
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show cause notice issued to the applicant. He added that the
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applicant was distinguishable on facts. The Trikunal had given

gincz the respondents had alvzady passed iths ordzsr dismissing

the applicant £from service, this applicaition which only:

challenged Annz.2A1l daiced 5.7.93, which was a show cause notice,
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7. We have hzard the lzarned counsel fovr the pavities and have

cited before us. In 0.A.N0.496/93 f£iled by this very applicant,’

we have, by a separate ordzsr passed today, held that the

cause notice dated 5.7.92 was 1i1ssued and the ovdzr dated

findings given in the &above mentionsd O.A, filed by the

cant, th

appl
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issue o
cion has hzcoma
infructuous on the ground that th: respondents subssguently

passed order dated 24.9.93 (Ann=.Pl) dismissing the applicant
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oy the learnad couneel for the applicani was on th: ground that
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from passing any order as to the radressal of the applicant’'s
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_above, there is a bar to taliing any

grievance. The provisions of Sub-secition (4)
Adminiscraicive Act, 19285 have been reproduced abovs. Bzfors we

go into the gquestion whether any ordsr subseguent fo  the

entartained afcer the 0.A. has bzen edmitciced. The: order of the

Triounal w SNt i in ths contzxd £ the appeal £ilzd Ly

ther proczedings by the

an applicant kbsfore ths Tfibunal, after the
C.A. has besn admitied. The szxpression uvsed in sub-szction (4)
the eapplicant and
epparsnicly by way of illusivation veferznce has been mads to
appeal or vreprssentation made by - the applicant on which a
decizion cannot be talken hy the depavimencal auvtherities after

£ any ovder aifitzv the
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admission of the O.A. The ordsr which cannot be passed

admizssion of the CO.A. would be in velation to thz vedressal of

the grisvancs 12 words, the rezpondents
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cannot pass an ordsr a

ut

the O.2A by which the
grievance of the applicant would bz partly or wholly vedrzssed
by disposing of his appeal or reprssentacion or indspendently by

passing any ovder. If the interpretation placed on suk-gection

(4) by ithe lzarned counsel for the applicant is. acceptsd, it




stand auvtomatically stayed. In cthatk
for an applicant to sesk  any

Tribunal. For ezanplz, 1if the

notification proposing to male promotions
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grantzd any stay against

promoticons.

(]
[—1
(w0
i
Q
=
[a]
o
—
18]
[}
(0
-
Iel)
=
o]
l_l
m
-

mean chat

learned counsel

nezd for an applicant to s=zzk any in
opsration of the transfier ovds

relizved.
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9, Annexure A-1
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(Ratan Prakash)

Member (Judl.).

nao

there was no bar to paszing of

meric in this 0.A. It is,

a3 to costs.






