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4. Based on the above pleadings, the Applicants pray for

setting aside the proceedings dated 15th Qcteber, 1998,

1s3sued by Respondent-2 notifying the names of 29 candidates

to face the writtenitest for selection to the post of Junior

Loco Inspector (Annex,VIII to the OA) inwhich the names of the

Qpph‘canl-s were found 4o b

e omjited.

5, In their counter-affidavit, the Respondents confirm the

basic facts relating

to the revision of the original Seniority

List, the issuance qf a Provisional (revised)Seniority List.

and the Upgraded seniority of the Applicants after such

revision, but maintdin that inasmuch as they do not possess

the mandatory three<year experience as Goods Drivers - having

been promoted on adHoc basis to that post only in September/

November, 1996, as already noted - they are ineligible to parti-

cipate in the test,

They ssress the fact that this clear and

categorical stipulatfion - the result of a policy-decision of

the Railway Board arjrived at a meeting after consultations

with the Zonal Railwpy Adminisirations - cannot under 2Iry

circumstancas s dj]

ed.  lr. Devaraj, learned Senior Stand-

ing Counsel for the Railways repeatedly emphasised this point

besides drawing atte
Junior Loco Inspscto
stipulations govarni;
to bs whittled down ¢
affidavit vaguely re:
probably azainst the

details are, howe=ver)

1ition to th= fact that the post of

C being in the Cafety cateagory, the basic

P9 the selaction to the post ought never
pr trifled with in any manner. The r=ply
[2r's to an SLP filed by the R=spondents,
orders passad by this Tribunal. nNo

furnished nor is an indication given 1f

any order passs=d by the Tribunal had bean stayed by Hon.

Suprame Court.

6. It i3 a3lso mentiloned in pbassing by the Respondents that

the candidature of so

similar to that of tWe Applicants - viz,,

adhoc bhasis as 3Soods

me other officials whose situation is

who ware appointed on

Drivar on or after 20th June, 1994, and

.-4-
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as on 30th April, 1994; was challenged by the Applicants

in 02 .Nos.1143/92 and 134/93, which were eventually allowed
by this Tribunal. Resultdntly, the said Respondent

reissued a provisional Seniority List on 14th May, 1996,
restoring to the Applicants their correct seniority above
that of the gepartmentally-promoted Firemen. However,

Some of?their erstwhile seniors in the original List, who
were subsequently placed belo& the Applicants in the

Revised Seniority List having already been promoted to

Goods Driver Jduring this interregnum, it became incumbent

to considgr thelir own promotion to the same post. It is

the contention of the Applicants that in consequence of the
upward revision of their seniority, they should be deemed to
have been promoted too to Goods Driver from 20th June, 1994,
i.e., the date of promotion of their erstwhile seniors who had
later been placed below them in the Revised List, whereas
they were actually promoted only during September /November,
1996. It is claimed by the Applicants that their seniority
is bound to be correctly reflected in the final seniority
list of Goods Drivers as and when it is published - as
reportedly promised by the authorities,.

3. The Applicants contend mainly that inasmuch as their
position had been thus established and also recognised by
the authorities, their seniority shall have to be_reckoned
from 20th June, 1994; that they would become eligible to be |
considered for promotion to Passenger Driver/Junior Loco
Tnspector/Crew Controller/Traction Loco Controller on that very

basis: that the rejection of their candidature tor the

written test for promotion to Tunior Loco InSpeétor is
and

therafors arbitrary:Athat they should be declared to have:

{

oacome eligible to appear for the tast.

.
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be promoted and also fpr further promotion when such
promotion was granted fto their juniors. .
wWwhen applied to their own case, the Applicants assert
that they should be deemsd to have been promotead to Goods
Driver on 20th Junea, 1994,
(c) State Bank of India, =tc. vs. Kashinath Kher & Ors.
(AIR 1996 SC 1328)

HWhere it was hmeld that tha applicants therein were

antitled to promoction), if oth=arwise suitabls, as and when they
fulfilled the eligibiflity condition though th= seniority in
tha promotad cadre ha% to be maintained intact.

Deriving support] from this judg=an=nt the Applicants argus
that they should be 3llowed to take the test, and if successful

at it, should be empgnnelled

.Lll-:)p'::\,\..v.. - i nE e e — B L

and promoted to Junior Loco

service as Goods Drivye=r.

(d) v.x.5. Sagaran Vs. UOI & Ors.[1988(6) SIR 435} and

(=) M. Najeswar

Which laid down
service/expariance w
lapsa or failure, th
shculd not be made t

Th= Applicants
of their original sd
had to he correactad
that contributed to
facing a deficiancy
further that inasmuq
of an administrativd
to further jeopardisg

their candidature fg¢

¥

{4l

Ra0 Vs. UOI & Ors.[1991(4)SIR 245]

that whare the shortfall in the requirad
S due basically to an administrative

= candidata(s) who suffer such daficiency
o suffar further on that very account.
argue that it was the incorrect fixation

an error
niority in the Fireman cadre,ﬁwhich had

by
the prasant situation whares they ars now
of the required service axperiance; and

h as the daficiency was the diract result
laps=, the sames should not be permitted

e thair service interests by rejacting

r the promoticnal test under discussion.

6.

I

judicial review and consequent direction,
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had not complated three ysars of service on the crucial

date - was not accapted for the subject examination, although
they hai besn so appointed prior to thesa AppTicants. No
names of such similarlyfsituated candidatas have, howavar,
hean given.

7. The sténd of the Applicants and that taken by tha

Respondenti can thersfors bs summed up Az under

The Applicants : (i) Inasmuch as they have bmen placed

above some of the candidates who now figuré below them in the
Provisional (Ravised) Ssniority List but hava besn parmittaed
to take the test, therm is no warrant for not allowing them
(the Applicants) also to appenf for the test,

(i1) Since their oun seniority in the Goods ﬁriver cadre
is bound ultimatmly to he taken back and fixed at 20th Juna,
1994, to be in consonance with thae promotion granted to their
arstwhile saniors who later beacamm their juniors in the
Fireman cateqgory, they are deamed to have baen promoted in
1994 itself which would aive them the raguista thras-year
$ervice as Goods Driver, No final Seniority list has been

issued vat,

The Respondents ; Sinca the Applicants_do nat —asa -
—am proame peqUlSites of eligibility'ﬁwbﬁqgallowed to

take the test, i.m., three years of regular service in the
driving cadre, they are ineligibia.to ba considersd or Dmrmitisd
to anpear for thea writtan competition for auch promotion.

g, Thm applicanté rely on the following judicial pracedsnts

and departmental circulars in Support of their contantions:

(a) Naravan Yashwant Gore Vs, UOI & Others - [1995(4)3CC47Q};and
(b) The State of Punjab & Ors. vs. Ravinder Kumar -

1991(3) =z1rR 260.

Which held that the applicants therein wara =1ligible to

% ..5.
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i1} Sarvice for this purpose shall be the sarvice actually
rendersd on regular gasis. Servica rendared on adhoc basis
shall, however, be tgken into account for this purpcse if it
is followed by ragularisation without break.

i1i) The condition gegarding minimum service to be fulfilled
at the time of actugl promotion in the same manner as in the
cases of "Safatv Catdqgories" as laid down in this Ministry's
latter NO.E.(NG)I-7%-PMI/44 dated 26~5-1984.

|
iv) Wheravar longef langth of service in the lower grade

motion in any parti¢ular category, the same will continue to
|
hold good, ‘

submitted furthasr that :

9.A. M. K.S. Murth#, learned counsel for the Applicants

| ,

T
(1) There was nothing inviolably sacrosanct about the thres-
yéar service stipulation laid down by the Railway Board
because that decisipn - even if taken after consulting all
Railways and discussging agt;NM - had in affect clearly
reduced the sarliarc|condition of five years of sarvice which
2t one time was regard=d th= minimum requisite.
(ii) A comparable cpndition of a minimum of two-years sarvice
in the immediate loper grade laid down in IREM 215, had
been waived in tha Fase Of thase vary applicants while pro-
moting them from Shuntar to Goods Drivar in the same yaar in

1986 though both thmsa posts too were in safety cateqgory:

iii) Para 2 of Boarfl's letts~r No.E(NC)I-75/FM-1-44 datad

Itst May,1982, filef aarlisr duripg the hearing on 25th

January, 1999,by the learnsd 8tanding Counsa=l for ths Respon-

dents states that iph the Safety cateqgories, the staff will

be required to put [in a minimum of only two years of service
|
in =ach grade« beforp promotion to higher grade:

iv) In the impugnep list of 29 employass who were alerta=d to

be in readiness to hppear for the written test in qu=stion,

G, ..8.

:
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(f) Para 215 of IREM and sub para (a) thersunder,

which ara as follows : .

"Selaction post shall ' £illesd by a positive act
of Selection made with the halp of Selection Boards from
amongst the staff aligible for salection. The positive
act of selection may consist of a written test and/or
viva-voce test; in svery case viva-voce being a must.
Tha staff in the immediate lower grade with a minimum
of two years service in that grad= will only ba aligible
for prdmotion. The sarvice for this purpose will
include sarvice if any, renderesd on adhoc basis followed
by regular service without braak. The condition of two
years service should stand fulfilled at the time= of actual

promotion and not necessarily at the stage of consider-
ation."

(b)va.
{(c)...
(d) LR
(o).,
(Railway Roard's latter No.E(N) I-85-PM 1-168 dt.3-9-1978)

The Applicants point out that as p=r the Board's letter

,,,,,,,,,,, 2s +L xe TVLIUTUL TNAT TWO YAArs Ot 8ervice is
only

quibe assentialhfor a promotion but not for considaration of
such promotion - and by implication, in’ the limited context
of the present case, for allowing a candidate to appesr at the
r=levant promotional-test, Tt is also claar that +he con -

dition regarding the length of servica should be rackonad

at the point of actual promotion and not necsssarily at the

atage of consideration.

{¢g) Railway Board Letter NO.E(NG)1-85-PM1 -1 3(RRC)
dated 19th February, 1987 (Estt. Sérial Circular wo.31/87-
Circular Latter Ho.P(R)AO5/TV dated 12th March, 1987)

Wnich communicated the Ministry's acceptance .of the
Recommendations 139 and 141 in Part IX of the report of
the Railway Raforms Committee., Tha Ministry had decided

thét :

i) The minimum period of ssrvice for eligibility for
proemotion within Group '2' shall b= two ymars in the
immediata lower grade irraspectiva of whathar the =mplovem
balony to reserved commuﬁity or not.

?%% | | | <. 7.

[y




givan anxious cons

~stances of the c%~

11, On a perusal
that the two-year
promotion of an of
consideration for
circumstances of {
of sarvite lenqgth

aprly to the actu

not =xplicitly or

8l act of Applicants' promotion.

23
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id=ration to th= facte and circum-

-,
of Para-215 of IREM we are pursuaded
stipulation therein apnlies for actual
ficial and doas not nacessarily pravent

such promotion, which, when applied to the

this case, would mean that the stipulation

in the lower grade / post should indeed
It dosas

overtly prevant their being ‘considered’

for promotion, wh

ich, again

in the perim=ter of facts of

this case, means that the said condition does not in any way

make it impermiss

Selaction test.

bles to allow the Applicants to appear at a

It is also dlm=ar from a barea readiny of the same nara

that the condition of service in the Lower grad= shall have

to ba rackonad at

tha point of their promotion and not at a

point preceding the promotion.

The judgem=nt in Kashinath Kher cases (Para 8(c)) lands

support to this yiew,

So does tha dacision of the Board at

(iv) as communicited in Establis ment Saerial Circular Yo,

31/87.

It is tharefore h=ld that it would be enough if the

Applicants comnli

tte threa-years of services as Goods Drivars

at the time of their actual promotion-~if they succaad in tha

r=levant examinaf
c_‘ompleting
applying for such
12,

from it, a concly

fion.and it is not necessary td insist on their

thres-ye~ars of such servic= at the time of

promotion,

Allisd to the position sxplained above and dariving

psion is inescapable that a candidate should

be allow=d to cofpsts for a promotional post even if he doss not

fulfil the condi

%

tion, important though it is, ralating to

..10.




the officials at No$.12 (S, Rami Reddy), 16 (M.V. Ramana),

20 (M. Krupanandam), 25 (D, Tirupathaiah) and

28 (3. Ananda Rao) wer= all juniors who do hot satisfy the

thres.year service requirem=nt but wera navertheless

parmitted to appear at the test; and

(v) One 3., Patrudu who does not possess svan an year's

experiﬁgfﬂ as Goods Driver had been promotad as Junior -

Loco Inépector.

8. Th= Response of Mr. Davaraj, learned Standing'Counsel
for the Respondsants, to the above submissions was as undsr
(i} A decision taken by the highest Policy-making body in

the Railway Administration éannot be quastionad. If the

Board decided to reducs the Five-year resguiremsnt of sarvice

to ona of thrce'ygars,such decisjon can be safely assumed

to have beesn taken aftsr due deliberation and considering

all the related aspects of the issue and it certainly is not

Oben to the Applicants to call such decision - which was

diScussed 3nd deliberated upon at diffarsnt lavels - in

question;

1i) In promoting the Applicants from Shuntars to Goods
Drivers within a singl= yeaf, the Respondants were only

complving with the dirzctions of this Tribunal in the Oas

earlier filed by these Applicants, and thosa promotinns werns

mere cons=qu~nce of the orders pass=4g by th= Tribunal.

Furthermore, IREM-215 pertains to promotions in general and

doss not apply to promotions in the Safety category.

i11i) No resnonse ’

iv) ~-do- -

V) -do-

10. We hava car=fully noted the arguments of the rival

counsels, closaly examined the record produced, and hava

. ' ; 9.



Goods Driver, and tHat o on adhoc basis, only in

Saotembar/November, |1996. The Applicants alleg= that
such unconscionable|delay was due antirely to the fact

that the authoritief ware awaiting the outcome of the

rH

daliberations and Recomm=ndations of tha V Pay Commission,
This appears only tjo be a surmise and thers is nothing on

racord to show thatf the Applicants' promotion to Goods

‘b= 1iwkad +A the pecommandations of the
Pay Commission. Be that as it may, thers decidedly

occured a dalay firstly of nearly Six menths 1in assigning
the corract seniorfity to the Applicants in Fireman cadre,

of six menlhs
and after that a further interval before they were promoted

to Goods Driver, fn a deslay-riddled situation such as this
it could indead be| arqued with some justification that the
non-possession of [the three-ymar exparience as Goods Driver
by the Applicants |[in this case was due, firstly, to
incorr=ct fixation of their saniority initially, and,
smcondly, on accognt o0f theair delgyed promotion basesd on
their revised senjority - twin circumstances of administra-
lapse and
tive inaction wnlch remain unsxplained and unaccounted

for. Tt is arguef by the Applicants that but for such

avoidable tardineks on the part of the authoritias they could

wall have earned [to their credit the reguisite thres-years

hands-on experierjce as Goods Drivar on the crucial data and

could have been
.Aeligtble theraby to appear at the written-test for the

proposed JLI iExafination sch=dulad for November, 1998, We

parcsiva soms force in this argument.

conkention

The Respondents 40 not countar this « Theay

A
meresly state that even if & revised final senjority list is
issuad in future| the Applicants would still fall short of

the required threps-.year axperimsnce. This bald assertion -

0% .12,
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length of éerviCH in the lower Jrade/scala/post, The
Service rendarad in such graie shall of course incalide
adhoc sarvice, if any, if it is followe Lf & reqgular
Service without break, This 15 in CONSONanca wikth soh
para (il of Establishment Serial Tircubar Wo.31/87,

13, It i® sesn that the Applicants, though promoted as
Goods invers on an adhoc basis in Novamber, 1996, claim
a deemigq seniority in the same cadre from Jun~, 1994,
Thera cannot perhaps be much room for disagresment on this
claim since it is based on a straight fact that some
~mployeess who had mar]ier bgen shown senior to the
Applicants had lataer bscomms thair juniors but had already
been promoted as Goods Drivar in Juns, 1994, This

quastion, though raisesd as an ancillary ground of support
' - we~ool yrievance in this oa,

of the mair ~1--
is relevant nonethelass to the overall facts of the casm.

The judgement in Naravan vashwant Gore [Para-a(a[] and
Ravinder Wumar case [?ara B(bﬂ citad on behalf of the
Applicants would ba ralavant to this aspect of casa ang
Support the Applicant's claim.
14. As regards thm griavance of tnhe Applicants -that their
promoticn to Goods Driver was inordinately dmlayed myen
after their initial Seniority in the grade of Fireman had
besn determineq ﬁnd preuouncad upen by this Tribunal, the
factual position is as under :

Ons 1143/92 ang 134}93 were Jdisposed of 5y the

and 19,12,95 respactively,
Tribunal on 16~11-1995: AS a result of this, a(proviSipnal)
Revised Seniority List reflacting the corrmct position of
3eniority was issued only on 14.5. 94 » viz,, after a lapse
months

Ofneaﬁysfx thareaftar, A (Final)seniority List has not,

however, bhaen {ssua=d yet, Thas Applicants were promoted as

0@/\‘ LL11,

1
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He appeared to sgggest that the safety dimension of the

trains would be Leriously jeepardised if Geods Drivers
|

are prometed to |

in the sarlier j”

propesition alth
so much of effor

JLT is’in thea sga

the post ja withJ

nesds no reit=ra
hare is not what
a promotien toe i
lower-grade /pos
to cenclude that]
at the time of

run-up te such p

fLI hefore earning a threas-year experience
bb,  We entirely agree with this
pugh it was rather unnecessary toe expand

|

E on just trying to prove that the post of
!
foty categoery. It is crystal-clear that
but doubt in safety category and the fact

tien or additienal proef. The question

Her tha pest 18 in safety class but whethar
|

t needs a three-year exparisnce in the

t prior to such premetien. And we are led
|

i such experjence would be the pre-requisite
|

heir actual promotien and not during thse

Fomoti@n -~ a conclusion which darives

suppert bv the QEpartment's own circulars and instructions

and the casa-law

argumant was adv

the stipulation

loewer grade with

grad= will only
IREM is meant tq
dees not apply {
nst sa= auch cla
~SS5encs, this st
instruction appl]
17. In the lig

that the Applica

post eof JLI rega‘

three-yvear axpar
the Apolicants, 4

later in the viv

|
cited on bahalf of the Applicants, an

ancad by the learnsd Standing Counsel that
%o the effect 'the staff in the immediata
& minimum of twe years sarvice in that

pe ~ligible for prowmotioen' in para-215 of
| cover promotisng in genmrsl and the same

% prometions in the safety Category, W= do
ar distinction and held the viaw that, in
Epulation has to be regarded as a mandatory
iceble to promatien to all posts.

Pt o9f the preceding discussion, we hold

nts should be allowed to compeate for the
rdl=ss of whether or not they possess the

|

ience as Geods Drivar. 'Wa also rule that

ven if successful at the written-taest and

g-vece, should not be promoted to JLT unless

| .14,
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which appears to be at variance with facts and possibi-
lities of the case and the logic of the overgll situation -
does not explain how precisely they would fall short of the
requirement, specially viewsd against the fact that their
erstwhile seniors who later becams their juniors did earn
the threse-year service, as required, to become aligible to
be called’'to face the selection~test.

15. Uﬁdar the circumstanc=s we have to hold that it was
the incorrect assignment of seniority of the Applicants,
initially, and later the delayesd promotion granted to them,
which have resulted in their present avoidable plight of
not being abls to fulfil the requirement of threes years of
éerviCQ as Goods Drivers. This kind of centingency is
covaered by the judgement of Jabalpur Bench of this Tribunal
in the case ~ V,K.K. Sagaran, and of this Bench in the case
of M. Nageswara Rao / para-8(d4) & (e) above_ 7/,

Ae accerdingly held that it would be inigquitous to
deny the Applicants the opportunity te compets for the post
along with others (including some officials who are admittedly
their juniors) on th= ground of non-possession of the
requisite eXxperienca in the lowar grade / post which is
anyway attributable in some ways to the inactien, or

incorrect action, of the suthorities thamgelves,

16, The learnsd Standing Counsel went to considerable pain

to stress the 'safety' categorisation of the post of Junior

Loco Inspactor, and then preduced for our perusal -

(a) The Board's Letter NC.E.(P&A)II-83/RS/10(IV) Qated
16th May, 199§,

(b) Para 3050 of Manual of AC Traction Maintenance and
Organizatien,

() Péra 1206 of Operatien Manual, and

(d) lItam 21 of Amnexure 'A' to Board's Letter No.E(NG)I~

75/pM~-1-44 dated 31st May, 1982,

| ..13,
¥ ‘. _
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and also be a fair afjvence warning te the juniers., On

el eveniudl DLe II'IGI
i

Clen, Th= ﬂPrIIC‘ﬂ‘S sSnoulg pe assigned

their due senierity Rs per their placem=nt in the panel;

their pay shall be riegulated, in the usual way and as per

normal rules, frem the= date they assume higher

rezponsibillities of [tha promoted post. It 18 alse made
i

clear that lhe’AFFHtahks shall net in future be entitled to

demand a stepping-up
their junicrs,

19, Tn th= razult,
(a) The applicants
written-test and, if 8

face the viva-vece;

(b) If they come eut succesaful in the written.test as well

a3 viva-vecs, they shall ba empanelled for being prometed te

or rafixation of their pay on par with

the fellowing directiens are issued
shall ba permitted te appear at the

uccessful in it, shall be callaed to

the pest ef Jurier L%ce Inspectzrs (JLIG).

(c)  They shall be imparted necessary training in their

of

i
turn even bsfers complatien of three years sarvice in their
-~

present grade and peft.

{(a) Their premotiefi 1f otherwise =ligible in all other

|
respects, shall be giyan enly on completien of three years

actual expariance as

candidataszs shall cond

e

are actually prémmtec
(@) The pav gf +the
fixmad with referencei
responsibilitiss of
(£) The applicarts
ping

entitlagd tea step-up 4
parify of pay wilh *

Geade Drivers, The pan=2]l ef succaessful
inue unalterad until the applicants

applicants ir the JLI grade shall be
dclual

te their date @fﬂassumptian of

he pest,

on prometien shall net claiminar be

f pay in the JLJ cadre en th= greund

ofﬁany juniers, whe mgy have been premetaed regularly as

4 |

..16.
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they complete three years of servica in their present
hibi
grade / post of Geods Driver. Such pronstien assumes
becomes A
impartance and necassary bescause we do not have the

‘remotest intemtion of diluting this prime requisite laiad

dewn by the Beard as a matter of well-considered pelicy.
If the Applicants succeed in the competitive
examinqti&n_and ars therebv empanelled for premotien,

they should be allowad te wait in the empannlled list t111 -

reﬁmsule minimum )
poest / grade, befors being premeted to JLI.
18. Should the Applicant come te be se empanelled for
promaotion before completion of three-year axperience as
Geods Drivar, we feresee a possibility that seme pests of
JLIs netified may have te be left unfilled te accommedate
them en prometien after theay gain the required minimum
ssrvice in their present pest. This may noﬁ be condugive
te operatiomal =fficiency ef the Railways in th= Divisien.
If, therefore, the Respendants fesl the necessity of filling
uﬁi!ﬁL netified vacent pests urgently, they shall be free
te premeote on adhoc basis other successfyl candidates who
may have completed the qualifying service in the lewer
grade / pest but who are shown juniors te thess Applicants
in the provisional Revisegd Senierity List issued en 14th
May, 1996, Such junior afficials shall, hewever, be
clearly cautiened that they ars liable to ba reverted frem
So

JLI pest, te which they &rg , premoted on an adhec basis,

on promotien being granted te their senisrs {th= applicants)

‘or completien of their three-year sarvice as Gseds Driver,

A clause to this =ffact sheuld be incorparat=d in the

relevant order issued te any junler efficial whs may be
promoted to meat the immediate @peratiénal requirements.
Such a measure will pretsct the interest of the semiers

«.15.,




compatitive Lests

16

L 1 r L =] Ol! - 05 a tl - 5 ol
p._ ,t- th r ul t f
. - - 1 ]
’ oo 3 ] m

-

20 Thu
* 3 the Oz\/i i
T s dispesed
L " @f. N@ c
: ] . Gats .,

gut{nd ufa
A‘ ’bn’c“ g Pyﬁ-&l ; ——

o
etat Al §3
SEREARANE

DATE UF S ERE T j
wal o0 ad
Ea "’“3'.._?—:TJ5-3

LW % N I L
sa deIT
CASE NUMZER -

Ty et ar‘r'ua'rﬂ

bccuo J.Gc‘|d'oun Ofticer

e PATTERTEN R J,Tc'icn'{ﬁ'[
LcnualA*ﬂimsﬂau»e
g A G

HYDERABAD BENCH.

TR T af

Tribunal




