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0.A. 1243/99 Dater
v

MA 150/2000 &
MA 435/2000

ORDER
(Per Hon. Shri B.S. Jai Parameshwar, Member (J)
Heard Mr. N. Krishna purthy, learned
counsel for the applicant and Mr. B.N.Sharma, learned

standing counsel for the respondents,

2. ~ The 12 applicants herein have filed
v

this application prayingAdirection to the regpondents

to reqularise their services as Senior Electrician,

Electrician, and Helper in the respondent organisa-

tion viz, SHAR Centre at Shriharikota in Nellore

Dist. (in short *the Centréﬁ after calling for the

records,

3. The facts as narrated by the

applicants are as follows:

The Centre has constructed
residenQial quarters for its personnel at
Suvarnamukhinagar, Pinakininagar and rPulikotnagar
in Sulluripet. Till 1986 the Centre through its
own personnel maintained the quarters attending to
the sanitation, sweeping, gardening, carpentary
work, pump operating work and electrical works,

It is stated that in the year 1987 these works
were entrusted to the contractor. The applicants

submit that they were attending to the maintenance

o
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of electrical installation and appliances

provided to these quarters. They submit they have
received gages at tne rates indicated in para 4(e)
page=-6 of the application. They submit that they
were working on shift basis.éi}éishift commenced

. ~
from 6.,00Aam '_to 2.00 PM, second shift commenced
from 2;00§M to 10.00PM and Geﬂeral shift commenced
from 9.00AM to 5.00PM. The applicants had no
facilities 1ike weekly off, PF¥, ESI etc. They
submit that the work they are performing through
the contractor is of perennial nature and not of
a seasoned one. They Submit that even though they
were attending to the electrical works through a
contractor the regular 3tair of the Centre used 0O
supervise their worl,” attendance and pertormance.
Snus &hey Submit that a contractor was only an
tnronmrediary and in fact for all purposes they were
working for and on‘behalf of the centre. They submit
that the Centre could héve appointed them directly

-

jnstead of engaging for the works through a contractor,

The applicants have been working at the Centre for

the period ranging from 10 years to 2 years,

\

4. They rely on the decision of the

Hon. Supreme Court in the case of Secretary,HSEB V.
Suresh(AIR 1999 SC 1160) and another decision of the 'Hon.
Supreme Court in the case of Hussainbhai v. Alath

Factory Tozhilali Union & ors, (AIR 1978 SC 1410)
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and {On-the erdes common order of this Tribunal in

OAS 1485/96 & OA 370/97 decided on 9-12-98,
N

5. The respondents have filed their reply
They state that the applicants are all working under
the contractor by name M/s. Sivaiah Naidu)Electrical
Works, Engineers & Contractors, Bapuji Colony,
Sullurpeta. The said firm was granted contract for

a period of two years for maintenance of electrical
installation of thelr gQuarters. The Ceittre has not
aprointed any of them and they nave not recéeived
their wages ifrom the centre., All the residential
colonies were being maintained by the Engineering
Maintenance Department (EMD) of the Centre. As the
activities of the Centre were expanding year by year
and in view of the augumentation of SPROB faqilities
the Centre decided to contract out some of their
operation and maintenance activities of the depart-

_juere

ment which . not critical on the security and

safety pointgof view. In the process, the Director

of the Centre constituted a committee to study the
EMD manpower deploymenti;:aajzg in Keepakam and’
housing colonies vide his order dt. 23-12-1988. The
committee submitted its report during March,1989. The
committee in its report recomménded for contracting
out electrical maintenance job " of the housing
colonies of the Centre atgullurpeta. Based on the

!
recommendation of the committee the contract for

maintenance of electrical installation for a period of

)V
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One 'year was awarded to M/s. Jayalakshmi Electrical
Yiorks on 24-1-1990 and the contractor commenced the
work during February,1990. The electrical maintenance
was being carried out on contract basis since 1990
and not from 1987 as averred by the applicants.
Five applicants have been serving for a period of
2 years, two applicants for more than one year,
two applicants have been serving for only three
years and one applicant for a period of 6 years,
one applicant_ s for a period of 9 years and only
one applicant had worked with th%centre for 10 vyears.
It goes to show that the 7 applicants had joined
the presént contractor M/s. S%vaiah Naidu Electric
Works who was awarded the work on 29«7-1997, Thus
they submit that every contractor entrusted the work
to the same labourers. However, they dispute the
continuity of the working of the applicants under +he
different contracto%SlThey state that the identity
@ards were prévidedhtszgﬁkourers engaged by the
contractor for thegurpose of safety to the

! to
tenaments of the quarters anggavoid unauthorised
entry of the people into the residential quarters.
They submit normally the contract: & was awarded for
a period of one year and it is only in the present
case the contract was entrusted to M/s.Sivaiah Naidu
for a period of two years. They submit that
whenever there was a change in the contractor there

is a change in the labourers. Thus the respondents

8 g
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admit that the applican?Swere working under a

contractor. They also deny to have paid any wages

to them by the Cenﬁig;. The wagéi?bills are being

maintaineéd by the Contractor. They are not maintaining

the attendance register of the labourers engaged

by the contractor. They deny that the contractors

are only an intermediary. They submit that the

applicant at Sr.mMo.l11 (Annexure Al) is not in the

service of the contractor and has joined some other

company. They do not admit that the applicants

at 8r.¥Wo.l, 2, 3 and 6 have been working continuously

through different contractors., They submit that

they are not aware of this fact and cannot be

confirmed as no documents were produced by the appli-
e

cants, They deng;w that the work carried out by the

applicants are in nature. They offer

péfeﬁnial
no comments on the averments of the applicants that

they have worked continuously for more than 240 days

in a vear under the contractor.

6. | They submit that the totai nunber of
labourers engaged by the contractor is only 12,

being less than 20, the Contract Labour (R&A) Act, 1970

is not applicable to the case. The averment that the
contractor had no licence under the said act is irrelevant.
They submit that the contract was not for supply of

labour but for the maintenance of electrical installation

N
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and operation of diesel generator set, pumps etc,
and hence the Centre is exempted from the appli-
cation of various provisions of Industrial Dispute
Act vide Ministry of Labour 0., No.L42011(14)/80-D-
IT.HN. dt. 1-1-1981, The fact that the applicants
possessed the requisite qualification for performing
the electrical maintenance and other allied duties
is not relevant as they are all working under the
contractor. PfeSently'M/s. Sivaiah Maidd is the
contractor for the above mentioned contract hence
thé workers emploved by the said contractor cannot
have any claim/entitlement to be absorbed in the
respondent organisation. The applicants have no
legal claims to regularise their services in the

Centre and hence the OA is liable to be diamissed.

7. Oon~"4-2-2000 the applicants f%led

MA 150/2000 seeking a direction to the respondent
1o.1 to produce the attendance register maintained
by the Centre for the period from Juge to July 1994

and January 1995 to July,1999.

8. The respondents resisted the said

MA stating that no attendance register was maintained
by the respondents fér +the labourers of the contractor
as theygﬁgf%ot the employees of the respondent's
organisation. The copies of the attendance register
said to have been maintained by the SHAR centre and
produced by the applicants are not authentic.
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Thus they denied to have maintained iiself any
attendance resgister for the labourers of the

contradtor,

9. Thereafter the applicants filed

MA 435/2000 along with material papers and in

the affidavit they clearly stated that the Centre
had maintathed attendance register for them, that
their performance of the duties was checked by the

regular employees of tnhe Centre, that ... ..quiar

employees viz, S. Thotadri, Senior fechnician—a
(Code No. §-11314-6), N.V. Ratnam, Senior Technician-3
(Emplovee que N0.Q-11327-6), HK.Subramanvam, Engineer
(Scientist-D) were incharge of their works, that
Lthe

there did exisqégttendance register. Further the
Centre had maintained complaint register in the
Engineering Maintenance Department and in the said
register the applicantghave put in their initialg

Thus they have produced the identity card issued by
the centrely to the apnlicants. The attendance register
for the monthfSE February'93, December'93 and January'96.
Further they have produced the daily log sheet for
generators dt. 15-6-92 énd 14-4-93, Thus they submit
that it was not reasonable for the Centre to dény to

have mainteined the register for the labourers engaged

by the contractor.

10. In the rejoinder filed by the applicants

they have submifted that the residential quarters of the

N
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Centre are located outside the Security zone, The
Electrical Maintenance work was being carried out by
the

them through a contractor undery/supervision oi the

regular employee of the centre. It is not their

R N e ——
4 ———=7

- : ) _'..: .:J,". - ) _L_'_"‘vf - _
ciTitiesntwere_-extended. & 1ol

—— =

case that.'tiaéfé

to the inmates of the colony through the applicants,

They ?ibidgided- %ﬁétla sez2> facilities by
awarding the contract for the fresh term to the
intending contractors. The work performed by them
is perennial in nature. The work will be there

so long as the residential colonies are provided

to the regular emplovees oi the centre. Thus they
submit that there are about 100 labourers working
under the contractor ‘W@t within the sene security

zone or outside the security zone, that thé& are

(ngfééming‘thésduties r=lating to electrical
maintenance of the residential colonies situated
outside thg security zone at Sullurpeta. The
respondent organisation cannot say that the
provisions of contract Act, 1970 is not applicable
to them. They submit that the applicant No.1ll is not
in employment under the contractorf They submit

that the available copies of the attendance register

f

e?.rl_y . Lam

substantiate their claims; that even though
they were working under the contractor their

work was supervised by a regular employee of the Centre,
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11, From the materials available on
record and from the documents produced by the
respondents it can be seen that thé applicants

1 to 10 and 12 are working unde# a contractor.
Their work relztes to electrical maintenance

of the residential quatters owvmed by the Centre.
The fact that the Centre has provided‘quarters

to its personnel in the locations mentioned in the
applicégz'is not disputed By the respondents.

The respondents in a way admit to have entrusted
certain works of electrical mainténance of the
quarters to a contractor from 1990. They deny

that the applicants are working under them.,

They deny to have maintained the attendance register
in respect of the labourers engaged by a
contractor. They admit to have issued identity
cards to the labourers engaged by the contractors
on the ground of safety and to prevent unauthorised
entry of persons into the residential guarters.
The¥ al8o deny to have paid any wages directly to

the applicant.

12. Considering the additional affidavit
filed by the applicantk along with material documents
produced by them we feel that the respondents had
maintained the attendance register of the labourers
engaged by the contractor and in fact they had

maintained} Other documents like complaint register

and log register for generators indicate the

performance of the work by the applicants in the
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electrical maintenance department.

13, The respondents also submit that the
applicants have been working under the different
contractors for certain periods. The respondents
in their counter have clearly stated that they

were getting done the electrical maintenagce work
through the contractor. Host of the applicants have
worked under the present contractor M/s. Sivaiah

Naidu.

14. Though the work of the applicants
were supervised by a regular employee of the Centre
that does not mean that the applicants became the
employees of the centre. Their initial engagement

by a contractor cannot be modified or changed
merely because their work was supervised by a
regular employee of the centre. Mere supervising
by a regular emplovee of the centre does not

change the status of the applicants.

15, The decision of the Hon, Supreme
Court in the case of HSEB vs. Suresh relates to
contract labourers.They have clearly stated that
the way how to regularise the contract labourers

fpptem,

when the ContractlLabour aet+:33%0 is abolished. The

Contract labour system is abolished as contemplated
under section 10(1) of the Act then the Section 10(2)

of the Act comes into play.

) P2
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16. The other contention raised by the
Centre is that the contract labourers are only 12
being less than 20 the provisions of the Contract
Labour {(R&A) Act is not applicable. This fact is
denied by the applicants in their rejoinder saying
that in these residential colonies the works
relating to electrical maintenance and also civil
maintenance are being given to the contractors
and as suck there are about 100 contract workers

working at the colonies.

17, As the applicants are working under
a contractor they cannot claim regularisation or
absorption in the Centre. However: we make it clear
that once the contract labour system is abolished
then the provisions of Section 10(2) of the Act

shall be strictly:y followed.

18, . The learned counsel for the applicants
relied upon the impugned order dt. 9-12-1998 in OA
1485/96 & OA 3’70/97 and submitted that at;Least a
direction be issued to the respondents to frame a
scheme for regularisation of the applicants and other
contract labourers. However, the respondents submitted
that the department in the c¢ase had approached fhe Hon.
High Court of AP in WP No. 15364/99 and 15491/99 and
batch and in that writ ?etitions the Hon. High Court of
AP has set aside the direction., In that view of the
matter we feel it may not be proper to issue direction
similar to those in OA 1485/96.

0012/-
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19. _ In case the contract labour system
is abolished the respondents shall adhere to the
provisions of Section 10(2) of the contract Labour
(R&A) Act,1970. wWith this observation the OA is

disposed of.

20. The Centre shall follow the
directions of the Hon. High Court in WP 15364/99

and batch in this case also.

21. . Bith the above observations the

OA is disposed of. No costs.

22, Since the OA is disposed of no

further orders are necessary in the MAs.

23, : Accordingly MAs stand disposed of.
B.S, AESYUWAR ) (R .RANGARAJAN)
Memberc;%) Member (&)
A\ g2
MD

B2
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