IN THE CENTRAL ADMINISTRATIVE TRIBUNAL : HYDERABAD BENCH‘
AT HYDERABAD

ORIGINAL APPLICATION NO. 1176 OF 1099

DRTE OF ORDER i _8,3,2001
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3. The Deputy Secretary(CW),
Deptt., of Telecommunications,
Sanchar Bhavan, 20 Ashoka Road,
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Jaip\ll.‘.
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Telecaom Civil Division, Jammu.
7. Sri B. Venugopal, Executive Engineer(C),
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Tirupathi,
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(per Hon ble Mr Justice V. Rajagopala Reddy, Vice Chairman ) ).

P

hrdededed drk ok
Heard the counsel for the applicant and the respon-

gents. The private respondents, thob?ﬂserved, were not represented

by any counsel,

2. The OA 1s filled aggrieved by the order dated 9,.8.99
{page 44) by which the applicant'’s juniors were promoted to the
grade of Superintending Engineer (Civil) on adhoc basis, The

,'t . AdY 4o &Avb:»-’, L&»‘_ c
applicant also prays ’&s Granc?@ida to the grade of Executive Engineer

—_

on regular basis w.e.f. 1986’ﬁa for promotion to the grade of
Superintending Engineer against the vacancy which arose in 1991

with all consequential benefits,

3, The applicant was initially appointed as Assistant

Engineer(C) by way of direct recruitment in 1878, The next promotion

was to the grade of Executive Engineer (C). She was later on pramoted
;V“\ﬂq7"}h£’

to the post of Executive Engineer (Civil)ﬁ‘ a5 per the Recruitment

Rules, an Assistant Engineer who has put in 8 years of service will

be eligible to be considered for promotion to the grade of Executive

Engineer (Civil). The applicant became eligible to be promoted to

the grade of Executive Bngineer{(Civil) in the year 1986 in as much

as she completed the reguired 8 years of service by 1.4.86. The
posts of Executive Engineer are filled in firom 3 feeder categoriest
namely; directly recruited Assistant Executive Encgineers and directly
recruited Assistant Engineers and the promotee Assistant Engineers

in the ratio of 66 2/3% and 33 1/3% amongst the Assistant Executive
Engineers and Assistant Engineers. As per the method of filling

of the vacancies of Executive Engineers the grade of Executive

Engineers is non selection as far as pg
sistant Executi
ve Engineers
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are concerned and it was selection in so far as the Assistant
Engineers are concerned, as per the Recruitment Rules of 1976. Hence,
the process of f£illing uP of the posts of Assistant Engineers by
promotion waéggot being ccompleted as soon as the VQCancy arose, for
want of meeting of the DPC. It is submitted by the applicant that
from 1978 to 1997, no selection was held to £1ill up the posts of
Executive Engineers from Assistant Engineers., D.P.C.s were not held
between 1978 to 1997 on the ground that the seniority amongst Asstt.
Engineers was under dispute among the directly recruited Assistant
Engineers and premotees, Ultimately, the same was settled by the
Tribunal in OA 1104/94 and the department circulated a provisional
seniority list of the Executive Engineers as on 1.11.94, It is
stated that year-wise breakup was given in the geaidd letter dated

25.11,94.

4. The applicant was promoted to the grade of Executive

Engineer on adhoc basis on 12,11,92 and since then, she has been

performing the dueéles of Executive Engineer., &hereantter;—sh

“—

§ . Thereafter, the D.P.C. met on 3/4/5.2.1997 for promotion

of the Assistant Engineers to the post of Executive Engineers to £ill
up all the vacancles that arose from 1976 to 1997 and the applicant
was regularly promoted wee.f. 20,3.97 by the notification dated
11.4.97. It is, however, the grievance of the applicant that she
should have been promoted as Executive Engineer on regular basis
against the vacancies of Executive Engineers earmarked for the year
1986 and hence, her regular promotion should relate back to the year
1986 éléékL;at the respondents have promoted the applicant w.e.f. auiy

1997 which is arbitrary and contrary to the recruitment rules,

V4
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5. The applicant, therefore, filed the present OA
"

seeking promotion w.egb. 1986 to the post of Executive Engineer

H
and to consider her for the higher promotion to the post of Superin-
Engivae
tendan%Ztaking into consideration the qualifying service of Executive

Engineer from 1986,

6. The officials respondents filed a reply and contested
the OA. It is, however, admitted that the vacancies for the post

of Executive Engineer arose in 1986 for which the applicant was
eligible, It was due to the protracted litigation over the issue of
seniority in the grade =mf£ by Asstt. Engineer(C) that the case for
regular promotion from that grade of Executive Engineer(C) could not
be taken up till the issue of final seniority list on 20.6.94.

The DPC met in February'97 and all the vacancies that arose from
1976 to 1997 were filled up simultareously and the applicant was

fode-
promoted in March?97 and she was aiso given the benefit of semiority

w.e.f. 1986 , It is, however, stated that the applicant is not
entitled for the deemed date of regular promotion as Executive
Engineer w.e.f, 1986 in view of the DP&T guidelines dated 10.4.89.
She was accoedingly, promoted pxmpme prospectively from the date the

notification was issved .

e We have given careful consideration to add the
arguments advanced by the learned counsels on either side. We have

perused the minutes of selection under question in this OA. The
J/QDA /Lu\_&_,

dispute that arises in this case i&s—e# very short compass. The

applicant is mainly aggrieved by the impugned order in promoting her

juniors to the grade of Superintendfﬁéf- Engineer. The applicant was
L~
Ww
rot! premeted only on the ground that she had not completed 5 years

of regular sefvice which is the qualifying period for the purposes of

Ve



of pramotion to the grade of Superintending Engineer,. The 1lr,
counsel for the applicant lays stress on her appointment on adhoc
basis in & 1992 to the grade of Exec’utive Engineer and prays
for counting the adhoc service fram 1992 to 1997 for the purposes
of her regularisation and thus contends tha?:sha had completed
e 5 years of regular service Papﬂﬁrat she should be treated as
having completed 5 years of qualifying period for promotion to the
post of Superintending Engineer. This contention is refuted by
the 1lr, counsel for the respondents on the ground that the promo-
tion in 1992 was only as a stopegap arrangement and that no clear
vacancy arose in 1992 and the said pramotion was not made in
accordance with the rules by a DPC considering all the eligible
candidates. It should be noted that the respondents had come
forward admitting that theret‘:é clear vacancies in the grade of
Bxecutive Engineers right from 1986 and it is their case that .they
could not be filled up on the ground that the seniority list of
Executive Engineers was not finalised, Thus, the fact remains that
from 1986 onwards there ‘&‘f“ clear vacancies of Executive Engineers
and the vacancies were not filled up for the reasons that the
seniority 1ist was not finalised., It is also not in dispute that
the applicant was eligible for being promoted to the post of

Executive BEngineer in 1986 itself whenbhe had completed 8 years of

service in the grade of Assistant Engineer.
-
Be yA" ez perusal of the DPC minutes which met in February

1997, L& shows that right from 1976 tpto 1993-94, the applicant amd-
obber eligible candidates were considered agalnst the sadd vacancies
and year-=wise panels were prepared froam 1977 and the applicant was

L ageiat ANGL oty A | b
one of the employees found suitable for promoti®n ’\and was recommended

to be included in the panel for promotion to the grade of
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Executive Engineer(Civil), Her name was shown in the panel of
1986, The notification dated 11,4.97 was issued promoting the
applicant and others to the grade of Executive Engineer(Civil)
on regular basis only w.e.f. 20.,3.97. The applicant, thereafter,
made a representation on 19.8,98 seeking deemed date of regularisa=-
tion w.e.f. 1986 on the g;ound that she had been selected in the

year-wise panel prepared for the year 1986 for promotion but the

same does not arpear to have been responded to., The above proceedings,

therefore, clearly show that the applicant was assessed and found
suitable for promotion in 1986 itself and was empanelled in the

year-wise panel of 1986. Thus, she was lawfully dutified to have
been promoted w.e.f. 1986 giving retrospective notional promotion.
The only reason given by the respondents for not giving retrospec-

tive promotion is on the basis of the DP&T proceedings dated 10.4.89

where 1t ig stated in Para 6.4.4, as underie

Para 6.

- - 8
o e . " S

Promotions only prospectivete~ while promotions will be made
in the order of the consolidated 3elect list, such pramotions
will have only prospective effect even iIn cases where the

vacancies relate to earlier year(s).

9. In our view, the above instructions will not come
in the way to grant deemed promotion with retrospective effect.
As the applicant had been assessed and promoted against the clear
vacancy of 1986 and year-wise panels have also been prepared by

the DPC, it is incumbent upon the competent authority to have

promoted the applicant w.e.f. the date she was found suitable,

N
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Long delay caused in filling up the vacancies should in no way

pre judice the applicant who wgs not at all responsible for the delay
in DPC to have met and £ill up the vacancies that arcose in 1986,

It may be that the respondents also may not be responsible for the
delay in £1lling up of the posts. But when once the DPC meets to

£411 up the vacancies that exist, the vacancies that fell vacant
during earlier years, the year-wise panels should be prepared and not

only that, promotions also should be made in accordance with the
date on which they were found suitable for promotion. It is also
seen in this case that a review DPC was constituted and after
further assessment, the applicant was placed in the panel of the
year 1988, Mere placement in the papel will not have any advantage
to the applicant except when she was given the benefit on account
of such placement. It is also brought to our notice that the
applicant was assigned seniority w.e.f. 1986 which may, perhaps,
be altered to 1988. As the seniority should normally be reckoned
from the date of joining service, it follows that the applicant
should be deemed to be in service in 1988, even though no order
was passed to that effect, by implication, it has to be held that
the applicant was deemed to have been promoted to the grade of
Executive Engineer(Civil) with retrospective effect from 1988, on
notional basis.

10. The applicant is now denied the promotion to the
grade of Superintending Engineer only on the ground that she has
not completed 5 years of qualifying service in the grade of
Executive Engineer. As per the Recruitment Rules, an Executive

Egnineer with 5 years service in the grade rendered after appointment

thereto on a regular basis is entitled for pramotion to the
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grade of Superintending Engineer. It is the case of the respon-
dents that as the applicant was promoted in 1997; she had not
rendered 5 years of service as Executive Epgineer , hence, she is not
qualified to be promoted as Superinténdipng Bngineer., But, as we

have hel@ supra that she was deemed to have been promoted we€.f.
1988, she can be said to have rendered the qualifying service of

5 years. The next gquestion to be considered is whether the deemed
promotion to the post of Executive Engineer can be treated as service

on regular basis in terms of the recruitment rulesh

11. In OA 1826/2000 (Shri Ramanjaneyulu Vs Union Public
Service Commission) and others and batch disposed of on 20.2.2001,
the question arose whether the State Civil Service Officer ® has
completed not less than 8 years of service {(whether officiating or
substantive) * to enable his name to be considered for selection to
IAS, as per the proviso to regulation 5(2) Indian Administrative
Service (Appointment by promotion} Regulation 1955. We have beld

that qualifying service of 8 years (officiating or substantive)
should reckon from the notional date of appointment or notional date

of pramotion . While coming to that conclusion, we have relied upon
the decision of the Hon'ble Supreme Court in "Union of India Vs
K.B.Rajoria (2000) 3 SCC 562 where it held that regular service dces
not mean actual service and the eligibility to any post or promotion
could be determined with reference to the notional promotion granted
from a retrospective date. The Hon'ble Supreme Court alsc held that
a wrong done to an officef should be set right by a subsequent order
by granting him promotion retrospectively: and when justice has been

rendered, it was wholly un-just for not taking into consideration the

correct date of promotion, The Hon'ble Supreme Cart also held that
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a reqular service in the grade does not mean actual physical service
and that notional pramotion could not be considered as irregular.
12, The learned standing counsel for the respondents

Mr V. Pajeshwar Rao places reliance in Civil Appeal No. 5086 of 1994
(M.K.Shanmugum Vs Union of India) to contend that unless an employee
had ccmpieted not less than 15 years of adhoc service, the said
employee 1is not entitled to count the said period of adhoc service
for the purposes of seniority. In our view;f:' this judgement is on
epntirely different issue of the counting of the period of the adhoc
service, We have decided the instant case without reference to the
adhoc service of the applicant from 1992 but with reference to the
date of the suitability and consequent promotion of the applicant for

promotion against the clear vacancy and on that ground, she was

promoted in 1997,

13, In view of the abovel the applicant is entitled for
deemed promotion with retrospective effect from 1988 on notional
basis and the said date i3 to be taken into consideration for counting
the qualifying period of 5 vears for promotion as Superintending ..o
Engineer. Thus counted, she is entitled to have been found as
completed the required' period of eligibility for pramotion to the

Superintendind "y .
post of C .. /r~—Zt-* Engineer. In view of the above, the respondents
are directed toc consider the case of the applicant for promotion to

_ _ Engineer

the grade of Superintendiing S~z (Civil) by convening a review
DPC w.e.f, the date when her juniors were promoted as Superintend’ing -

Engineer and to promote the applicant either on adhoc or on regular

basis,. This exercise should be done within a period of 3 months



fran the date of receipt of a copy of this order,

14, The OA is accordingly: allowed. In the circumstances;

wve do not order any costs.

(ﬂg/’uﬁfﬁ( (v.m&gﬁw C’“ G/

MEMBER (A) VICE CHATRMAN

DATED Sth_March; 2001
Dictated in Open Court f

Asl/ t_L____
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