IN THE CENTRAL ADMINISTRATIYE TRIBUNAL : HYDERABAD BENCH

AT HYDERABAD

0A. .933/99 Date of order: D4-4-2000
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and

1, Union of India rep. by
The Chief Gemeral Managaer,
Telscommunications,AP Circle,
Nampally Station Road,
Hydarabad-500 001.
2, The Deputy Gemeral Mamager-1,
4 Gareral Mamger,Telecom District,
Visakhapatnam-530050.
3. The Divisioml Emgimear(58P),

% Gereral Manager,Telacom District,

Vssakhapat nam-5300650. V. Raspondants

Counsel for the Applicant - Mr. N.R.Srinivasan,Advocate

Counsel for the Raspordents - Mr.B.Narasimha Sharma,Sr.CGSC
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CORAM :

THE HON'BLE MR.R.RANGARAJAN : MEMBER (ADMN,)
AND

THE HOIN'BLE MR.B.S.JAI PARAMESHWAR : MEMBER (JuDL.)
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0 rder
(per Hon'ble Mr.8.5,Jai Parameshwar M(3J))
Mr.N.R.Srinivasan, learnad counsel fpr the applicant

and Mr,.3, N.Sharma, learmed standing counsal for tha Respondants,

2. The point that arises for our consideration in this
application is whether the cancellation of the earlier charge
memo uwithout disclosing the reasons or by mersly stating
"Cancellsd without any prejudice initiate action under Ruls 14
of the CCS (CCA) Rules".debars the disciplinary authority

r

from issuing a Prash charge memo.

3. The abaove point arises in the following circumstances:-
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The applicant while working as Sub Divisional Engi near
at Nalgonda was issued with a letter dt.2.7,97 (A=2) stating
that certain alleged irregularities were found in the cable
work at Amskapalle during the year 1996 and thersfore the lapses
on the part of the applicant in ot carrying out the acceptance test
properly had rasulted mot only loss of reveme to the Gover ment
but alsoc in mon detection of the substanrdard work dorme by the
executive team which ultimately led to unsatisfactory subscribar
service. To that letter the applicant submitted his explamation
dated 14.7.97, Hossver, the sscond respondent while considesring
the explamation offered by the applicant, appears to haye directed
the Respondent-3 to initiate disciplimary action against the
applicant under Rule 16 of the CCS (CCA) Rules 1965. Accordingly,
the 3rd respondent issued a charge memo under Rule 16 of the
CCs (CCA) Rules by his proceedings Disc/R16/MT 97-98-1, dated
20/21,3.98 (A-4). The applicant submitted his reply to the charge
memo vide letter dated 30.3.98 (A-5). As there was no respogas
he submitted a represantation dated 20.11.98 (A=7) reiterating
the Pacts. But houever by the letter dated 27.1.99 (A=8) the

. © Covnacalied Hat Snmnge T1amo doked 20 [2.3.1995 .

responaent m.l3 vithout any prejudice to initiate action under

Rule 14 of tha CCS (CCA) Rules.,

4, Thereafter the R-2 issued a charge memo dated 29.4,.99

(A=9) under Rula 14 of the CCS (CCA) Rules.i

3. The applicant has filaed this application to quash and
set asida the second EBSpondent charge memo dt.29.4.99 (A-9) as
arbitrary, illegal in view of the failure of the 3rd rasspondant
to follow the procedure prescribed under DG P&T New Delhi letter
ND.{14/324/78—E130. dated 5.7.79 when he cancelled the sarlier

charge sheet under Pemo No.Disc.R-16/MT/97-98/1, dated 20/21.3.98.

6. Annexurs~1 is the copy of the letter of tha OG P&T letter
dated 5.,7.79. The DG P&T issuad clari?icatio#:tegarding rs8asons

f
for cancellation of origimal charge mempo to be mentiored if for

issuing a fresh charge sheet. Ths letter reads as wnder :-
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" It is clarified that once the proceedings initiated
under Rule 14 of Rule 16 of the CCS (CCA) Rules, 1965, are
dropped the Disciplinary Authorities would be debarrad from
initiating frash proceedings against the delinquent officers
unlass the reasons for cxanceilation of the origimal charge
sheet or for dropping the proceedings are appropriately
mentiored and it is duly stated in the order that ths
proceedings were Heing dropped without prajudice to further
action which may be considered in the cireumstances of the
case, It is, therefore, important that when the intention
is to issus a subsequant charge fresh charge sheet the order
cancelling the original one or dropping the proceedings
should be carefully uorded so as to mention the reasons

Por such an action and inHlicating the intention of issuing
a subssgquent charge sheet appropriate to the mature &f the

charges the same was based on.
(Extracted from Swamy&s Compilation 0f CCS(CCA) Rules, 1965
20th Edition 1994 Reprint Page 73)

7. The applicant has relied upon thes order dated 12,.,8,98
passed in 0OA.138/96 on the fila of this Bench (L.Pushpa Rao V.

Divisionsl Engimeer, Telscom, Bhimavaram),

8. The respondents have fPiled a reply. In para-4 of the
raply they submit that before cancelling the charge memo vida
lettar dated 27.1.99 the matter was referred to the department
of Taelacom, NMNew Delhi ag it uaé found that the .action of tha
applicant was mot in isolation and some more officers wsrae
also involved in it. The DOT in turn referrad the matter for
first stage advise of the Central é Vigillance Commission as
one Group-A officar was also involved in the case. The Central
Vigillance Commission advised the department to initiate major

penalty proceedings against the applicant.

9. Thus they submit that the above reasons compelled the
Respondent-3 to cancel the chafga memo dated 20/21.'3.98 by
proceedings dated 27.1.99 (A=B). Further thay submit it was
only a technical error in rot disclosing reasons in A-8. If
;hesa were tha actual reasons that compelled the raespondent

authorities to cancel the chargs memo dated 20/21.3.98,then

A
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reasons in ths order dated 27.1.59 by which the sarlier miror

the Respondent ro.3 should have clsarly indicated the seid

permalty charge memo was cancelled.

10. The learred counsal for the applicant relied on the

decision of the Madras Bench of this Tribunal in the case of ;
P.Dasarathan ys.Sub-Divisionel Inspector (Postal) Karikal &
Others(reported in 1989 (I1) ATC 676). 1n that cass, charge

sheet was withdrawn aftar commencement af enguiry. In para 5

the Madras Bench has observed as under :-

“ The main ground urged by the counsel of the applicant
was that whan the memorandum of charges dated 22.3.1885,
which itself was issusd morethan seven months after putting

prodeesdings, was withdrawn by the procesdings dt.28.£.95,

the issue of the subseguent memorandum of charges dt.20.12.1985
on the same set of facts is illegal., In the said proceedings,
there is absolutely mo indication af ary reason for ths
withdrawal of the earlier charge-memo. In the roply filed by
tne respondents as well there is ro explanation offered for the
withdrawal of the earlier charge memo and the issua of the

second memorandum of charges. It is admitted in paragraph 12

af the reply that ' in this case the sarlier charge-sheet
was withdrawn and a fresh charge sheest has been laid by the
First'raspondant'. At the time of hearing, the counsel of

the applicant off duty in contemplation of the disciplinary
respondents was mot in a position ta place ary material befors

Us to satisfy us that it was neceassary to maks a modifdcation

of the esrlier memorandum of charges by amending the sama.

Moreover, as is admitted in the reply, it uwass a withdrawal

of the earlier charte-shest and the issue of 'a fresh chargs-

sheet' on the same sst of facts. when a memorandum of charge

is issued, on which the employes is called upon to submit his
defence, it will rot bs proper to withdrau tha same after the
Commencemant of the snquiry and to issus a fresh memorandum of
Charges, ayain calling upon the employses to submit his defence.
It is seen from a perusal of ths subsequant memorandum of charges
that after the issue of the sarlier memo investigation vas

being conducted by the department and materials usre being
Collected, which have also been added on. o doubt it is open

to the disciplinary autharity to conduct a prelimimary erquiry
before the issus of a memorandum of chargss. Actually, the
memorandum of charges can bs issued only if on such investigation
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it is Pound that there is a prima facie case for proceeding
against the employee., After the igsue of the charge-memo

the discipdinmary authority is mot empouered to conduct an
emquiry relating to the imputations made therein, behind
the back of thes. employee and collaect material to bs used

againat him in the disciplinary proceedings. ™

1. As regards obtaining the fPirst advise from the Central
Vigillance Commission, the learnsd counssl for the applicant
relied upon the decision in the case of Anil Gosl ys U.0LI.

And Arother (reported in 1994 y(28) ATC 646 to contend that

it is for the disciplimary authority to take a proper decision.

In para 5,2. it is obseryed as under:-

" This opinion of the disciplinmsry authority has to be

formed by himself. He is mt at ail fattersd in consulting
any other authority or person he may like, but ultimately,

., it has to be his own décision and when questionad, it has
to be esstablishad that the decision was taken freely by him.
No e xternal authority has any right to pressurise him into
taking a decision to initiate a disciplinary proceeding
which he himself is mot willing to initiate.”

12, From the DG P&T letter dated 5.7.79 it is abundantly
clear that the authority while canceiling the sarlisr charge
memo must disclose the ressons fPor doing so and further it is
stated that in case mo reasons are disclosed the disciplinary
authority is debarred from issuing the charge memo. The
responaent authorities have mt produced any instructions
issuad amending or varying the instructions issued by the

DG P&T by his letter dated S5.7.79. That instructions clearly

debar the disciplimary authority from issuing the Presh charge

memo whean the esarlier charge memo was cancelled without®

disclosing the reasons.

13. The learmed counsel for the respondents submitted that
since the matter has caused pecuniary loss to thae Goverment,
they may be given liberty to proceed against the applicant in

atcordance with the rules,

|
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14, The charge mamo dated 29,4.99 (A=9) issued by R-2
on the same set of circumstances detailed in his earlier |
charge memo dt.20/21.3.98 which was cancelled by the R=3
without disclosing the resasons for cancellation of the
earliser charge memo dt.20/21.3.98. The aaid charge memo
dated 25,4,99 is issusd contrary to the DG P&T instructions
contained in his letter dated 547,79, In that vieuw of the

matter the charge memo dated 29.4.99 is mot sustaimable in law. |

15. Henca we issue the following directions:-

(a) The application is hersby allousd.
(b) The charge memo dated 29.4.99 (A~9) is heraby
set aside as the samg was issued without disclosing

the reasons for cancelling the sarlier chargse memo

datad 20/21.3.99 (A=4).

(c) The respondents are at liberty to procsed againat

the applicant in accorgance with the rulas.,
(d) Mo order as to costs.
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