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JUDGMENT

ORDER (PEFR HON'BLE SRI R,.RANGARAJAN, MEMBER (ADMN.)

Heard Mr.V.Vinod Kumar, learned standing counsel
for the socle respondent. The learned counsel for the

applicant has submitted written arguments for perusal.

2. ) The applicant in this OA is working as UDC in
the office of the sole Respondent. While the applicant was
working as UDC/Cashier getting a special pay of Rs.200/-
per month, was issued with a memorandum c¢alling for
explanation in regard to lot of corrections jn; the
acquittance rolls and mismatching with the authorisation
forms presumably suspecting some falsification of records,
by the Memorandum No.A-24013/1/PA/AP(N)/98-99, dated 4.3.99
(Annexure 'F' a*t page 16 to the 0OA) and Memorandum No.A-
20013/1/PA/AP(N)/98-99, dated 15.3.99 (Annexure ‘E' at page
15 to the OA). The applitant submitted her reply by her
letter dated 20.3.99 (Anexure 'D' at page 13 to the OA).
The sole respondent aswarded her a minor penalty uvnder Rule
16 of the CCS (CCA)} Rules by withholding of her next two
increments for a period of three yars without cumulative
effect by the Office Order No.C-14013/2/PA/RP/AP(N)/98-99,
dated 10.5.99 (Annexure 'C' at page 11 to the OA). By the
impugned order No.C-14013/2/PA//RP/AP(N)/98-99, dated
14.5.99 (Annexure 'B' at page 10 to the OA), the said
punishment order issued by the Office Order dated 10.5.99
was cancelled. Another Memo was also issued on *the basis

of the instructions from the Headguarters to the same

- effect cancelling the earlier memos dated 4.3.99 and

15.3.99 by the impugned Memorandum No.A-20013/1/PA/AP(N)/

99-2000, dated 20.5.99 (Annexure 'A' at page 9 to the 0a).
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2 This OA is filed praying for declaration that
the order dated 14.5.99 of the sole respondent in No.G-
14013/2/PA/RP/AP(N)/98-99, cancelling the penalty order is
illegal, arbitrary and violative of the instructions of the
Government and without djurisdiction and for consequential
direction to set-aside the same. It is a2lso prayed to set-
aside the Memorandum No.A/20013/1/PA/AP(N)/99-2000, dated
20.5.99 cancelling the Office Memos dated 4.3.99 and

15.3.99 calling for explanation from the applicant.

4, A reply has been filed in this OA. The main
contention of the respondent in the reply 1is that the
applicant was issued with the punishment order by Office
order dated 10.5.99. 1In view of the powers vested with the
Deputy Director General ds Head of the Department under
Rule 29 of the CCS (CCA) Rules a2s also keeping in view the
instructions contained in the Govt. of India decisicon No.3
below Rule 14 of the CCS (CCA) Rules (D.G. P&T Letter
No.6/19/72-Disc.I, dated 29.11.72), the Deputy Director
General approved cancellation of memos dated 4.3.99 and
15.3.99 and issue of the Order dated 14.5.99 and that was
conveyed to the respondent by the Head of the Department by
Order NO.C-14013/4/99-Vig, dated 2.6.99 (Aﬁnexure 'R-1" to
the reply). Thereafter the applicant has also been issued
with the major penalty charge sheet under Rule 14 of the
CCS (CCA) Rules by Memo No.A-20013/1/PA/RP/AP(N}/99-2000,
dated 26.5.99 (Annexure R-2 to the reply). The applicant
having comitted serious mistake has to reap the

consequences of it by the major penalty. In order to avoid
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the major penalty, she wants the minor penalty awarded to
be retained which penalty was issued without following
proper rules. Hence, the respondent states that fhe

application is liable to be dismissed.

5. A rejoinder and a written statement has been
filed by the applicant. The main contention that emerges

from these two documents are,

(i) that the applicant having been awarded with
the minor penalty, that penalty can be revised by the
proceedings only after the expiry of the period of
limitation for appeal or disposal of the appeal where any
such appeal has been preferred, as contained in sub-rule 2
of Rule 29 of the CCS (CCA) Rules. Cancellation of the
impugned minor penalty by the memo dated 14.5.99 and
cancellation of the memo dated 4.3.99 and 15.3.99 had been
done even before she could appeal and even before the
period of appeal is over. Hence these two memos are issued

without following the rules.

(ii) No major penalty charge sheet can be issued
by reviewing the earlier orders without the period as
mentioned in Rule 29 (2) of the CCS (CCA) Rules, is over.
The order issued on 14.5.99 is arbitrary and the Appellate
Authority cannot delegate his powers to his subordinates.
Cancellation of the minor penalty was issued by the Deputy
Director.who cannot do it on telephonic instructions from
the Head of the Department. Hence the letters dated
14.5.99 and 20.5.99 are against the rules as can be seen

from the DP&AR OM No.134/1/81-AVDI, dated 13.7.81.

6. From the above contentions and the counter

contentions, the first point to be examined is whether the

V




7

applicant was awarded with the minor penalty in accordance
with ﬁhe rules as contianed in CCS (CCA) Rules. Rule 11 of
CCS (CCA) Rules indicates the major and minor penalties.
The applicant was punished under the said rule by
withholding of her next two increments for a period of
three years without cumulative effect. This is embodied in
Rule 11{(iv) of the Penalties mentioned under Rule 11. The
method of imposing minor penalties has been indicated 1in

Rule 16. This rule reads as follows:-

"16. Procedure for imposing minor

penalties:

{1) Subiect to the provisions of
sub-rule (3) of Rule 15, no order
imposing on a Government servant any
of the penalties specified in clause
(i) to (iv) of Rule 11 shall be made'

except after-

(a) informing the Government
servant in writing of the proposal to
take action against him and of the
imputations of misconduct or
misbehaviour on which it is proposed
to be taken, and giving him
reasonable opportunity of making such
representation as he may wish to make

against the proposal;

(b) holding an inquiry in the

manner laid down in sub-rules (3} to

y




(23) of rule 14, in every case in

which the disciplinary authority is
of the opinion that such inquiry is

necessary:

(c) taking the representation, if
any, submitted by the Government
servant under <c¢lause (a) and the
record of inquiry, if any, held under

clause (b) into consideraticn:

(d) recording a finding on each
imputation of misconduct or

misbehaviour:; and

(e) consulting the Commission

where such consultation is necessary.

(1-a) Notwithstanding anything
contained in clause (b) of sub-rule
(1), if in a case it 1is proposed
after considering the representation,
if any, made by the Government
servant under clause (a) of that sub-
rule, to withhold increments of pay
and such withhelding of increments is
likely to affect adversely the amount
of pension payable to the Government
servant or to withhold increments of
pay for a periéd exceeding three

years or to withhold increments of




pay with cumulative effect for any
period, an inguiry shall be held in
the manner laid down in sub-rules (3)
to (23) of Rule 14, before making any
order imposing on' the Government

servant any such penalty.

(2) The record of the
proceedings in such case shall

include-

(i) a copy of the intimation to
the Government servant of the

proposal to take action against him:

(ii) a copy of the statement of
imputations of misconduct or

misbehaviour delivered to him;

(iii) his representation, if

any;

(iv) the evidence produced

during the inquiry:

{(v) the advice of the

Commission, if any:

(vi) the findings on each
imputation of misconduct or

misbehaviour:; and

N —
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{vii) the orders on the case

together with the reasons therefor.”

7. It is to be seen whether the extant procedure
under the rule for imposing minor penalty has been followed
or not. It has been stated under rule 16 of the CCS (CCA)
Rules that the record of proceedings for imposing minor
penalties shall include a copy of the intimation to the

Government servant of the proposal to take action against

"him, a copy of the statement of the imputations of

misconduct or misbehaviour delivered to him and other
details. A standard form for issue of the memo of charges
for minor penalties without holding an inguiry is wunder
Form 11 of the standard forms which can be seen at page 163
of the CCS (CCA) Rules, 1965 (1999 Edition). The said

standard form is reproduced below:-
"Standard form of memorandum of
charge for minor penalties
(Rule 16 of CCS (CCA) Rules, 1965)
No.

Government of India

Ministry/Office of

MEMORANDUM

(0Office 1in which working)...... .is




hereby informed that it is proposed
to take action against him under rule
16 of C€CS (CCA) Rules, 1965. A
statement of the imputations of
misconduct or misbehaviour on which
action is proposed to be taken as

mentioned above is enclosed.

2. Shri....... is hereby given
an opportunity to make such
representation as he may wish to make

against the proposal.

3. If Shri....... fails to
submit his representation- within 10
days of the receipt of this
Memorandum, it wil be presumed that
he has no representation to make and
orders will be 1liable to be passed

against Shri........ ex parte.

4, The receipt of this

Memorandum should be acknowledged-by

Shri........
(By order and in the name of the
President
Signature
Name and designation of
Competent authority
To
Shri..........

61
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8. From the above, it 1is evident that before
issuing the minor penalty, a standard form as extracted
above has to be issued to which statement of articles of
charges ii?[ZEClosed. A perusal of the documents dated
4.3.99 and 15.3.99 does not adhere .to the above
instructidns. It was mechanically issued asking the
applicant herein to explain her stand in regard to certain
charges indicated in that memo. Such a memoc cannot be
treated as a standard form as mentioned in CCS (CCA) Rules
which has been extracted above. The applicant had given
her reply and on that Dbasis Office Order NO.C-
14013/2/PA/RP/AP(N)/98-99, dated 10.5.99 awarding her the
minor penalty was issued. The minor penalty, in our
opinion, was issued without adhering to the instructions
given in the CCS (CCA) Rules and without issuing the charge
memo in accordance with the standard form. BHBence when the
respondent submits that the penalty order issued to the
applicant is in contravention of the rules, his statement
cannot be said te be incorrect. The sole respondent viz,
the Deputy Director had issued the minor penalty charge
sheet without following any rules. Hence the said penalty
cannot be upheld and it has to be held that the applicant
was not punished with minor penalty. The view taken by the
Head of the Department that the applicant was not awarded
with minor penalty, has to be upheld.
|

S. The Deputy Director who had issued the minor
penalty charge sheet cannot escape from his! responsibility

for not following the rules in this connection. Hence the

Head of the Department should lock into the arbitrary issue
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of the minor penalty charge sheet by the Deputy Director
without adhering to the rule and initiate such action as he

deems fit to avoid such arbitrary action in future.

10. Having come to the conclusion that award of
minor penalty is non-existant ® it is to be seen whether
issue of the letters dated 14.5.99 and 20.5.99 is in order
or not. As we have alfeady come to the conclusion that the
order of minor penalty is nchiefﬁstghﬁ} gé}- the impugned
cancellation of
memorandum dated 14.5.99 is of no consequence. The/earlier
memo asking for explanation from the applicant herein dated
4.3.99 and 15.3.99 by the impugned memo dated 20.5.99
though issued by the Deputy Director, the same has been
confirmed by the Head of the Department by his order datéd
2.6.99 (Annexure R-1 to tﬁe reply). Hence the impugned
memc dated 20.5.99 is supported by the proper order of the
competent authority. In -thhat view, setting aside of the

impugned memo dated 20.5.99 does not rise.

11. Having come to the.1 conclusion that the minor
penalty order is not in 6;dé§3faﬂﬂﬂa the Head of the
Department is at liberty to initiate such proceedings as he
deems fit for the omissions of the applicant in accordance
with the rules. The Head of the Department has issued the
major penalty charge sheet to the applicant by the memo
dated 20.5.99. Hence that memo should be proceeded with in

accordance with the rules.

12, The applicant contends that issue of the memo

dated 14.5.99 is invalid in view of the DP&AR
O.M.No.134/1/81-AVDI, dated 13.7.81. No doubt, the

disciplinary/appellate/reviewing authorities exercise the

V
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quasi-judicial powers and as such they cannot delegate
their powers to their subordinates and hence it 1is
essential that the decision taken by such authorities are
communicated under their own signature to comply with the
legal requirement. In the present case, as issue of the
minor penalty charge sheet is illegal, the same'was asked
to be cancelled by the Head of the Department which was
done by the Deputy Director by his orders dated 14.5.99 and
20.5.99.. If it stops there, then it can be said that the
DOP&T letter dated 13.7.81 is not complied with. But it
did not stop there. The Head of the Department by his
order dated 2.6.99 had confirmed his telephonic direction
in writing. Hence it cannot be said that there 1is
violation of DP&AR OM dated 13.7.81. Hence the contention
of the applicant that the DP&AR OM dated 13.7.81 is

vinlative cannot be upheld.

13, The applicant submits that sub-rule: (2) of Rule
_ _ the same ‘cannot

29 of CCs (CCA) Rules is violated. Bul/ be accepted as we
have already come to the conclusion that issue of the minor
penalty charge sheet itself is against the rules and hence
L. - . order.

it 18 to be treated as a non-existant/ _ In that view, it
cannot be said that there is violation of sub-rule (2) of

Rule 29 of CCS (CCA) Rules.

14, In view of what is stated above, we find that
the applicant has not made out a case for the relief prayed

for in this OA. Hence this OA 1is 1liable only toc be

dismissed. Accordingly it is dismissed. No order as to

costs.
(R.RANGARAJAN) (D.H.NASIR.) ’
MEMBER (ADMN.) %;) VICE CHATIRMAN

DATED: )  DECEMBER, 1999
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