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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL: HYDERABAD BENCH:

AT HYDERABAD

0.A.No,1720 OF 1997, DATE OF (RDER:16-6-1999,
BETWEEN:

1. D.Sukumar. 11. N.V.Ramanamurthy.

2, K.S.Vankatash. 12, V.5.Hara Gﬂpalo

3. P,Vaera Reddy. 13. B.0urga Prasada Rao.
40 S.S.Shestry. 14. W.S-Sivaraman-

S. K.Ram Raddy. : 150 p.GDpi.

6. K.Nagaraja Rao. 15, N.Ram Raddy.

7. P.Rosi Reddy. 17. A.Satyanarayana Raag.
8. J.Balarams Furthy. 18. B.Nagendra Rao.

9. A,.Chandrasekharam. 19. Ajit Indurkar.

10. K.3araschandra. | 20, K.Yubandhar.

21. G.A.Nooraﬂi.
o--co&-anpplicaﬂts

and

1. Union of India, rep., by Secretary,
Ministry of Finance, Dept. of Revanue,
Naw Dalhio

2. The Commissioner of Customs &
Central Excise, Lal Bahadur Stadium Road,
Basheerbagh, Hyderabad.

3. Thelommissioner-1I,
Central Excise Headquarters,Hydarabad.

ssesesne .Reapoﬂdants

COUNSEL FOR THE APPLICANTS ¢: Mr.R.,Ram Mohan Rao
COUNSEL FOR THE RESPONDENTS :: Mr.V.Bhimanna

CORAM: _ .
THE HON'BLE SRI R.AANGARAJAN,MEMBER (ADMN)
AND
THE HON'BLE SRI B.S.JAIl PAR AMESHWAR , MEMBER (JUDL)

: DRODER:
ORAL OROCER(PER HON'BLE SRI R.RANGARAJAN,MEMBER(A) )

Heard Mr,N.Ram Mohan Rao, lsarned Counsel for the
Applicant and Mr.V,.B8himanna, learned Standing Counsel
Por the Respondents,
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2, There are 21 applicants im this 0A, They are

0C category employeas. Their All India seniority in

tha cadre of Superintendents of Central Excise, Group-'B"'
was issued by letter C.No.Il1/37/20/96-Estt.?, dated:
20-11-1996(Annaxure.A«2, paga.88 to ths 0AY. The post

of Superintendent Group-'8' in the Central Excise Oepartmant
is filled from the feedar category by promotion of Inspac-
tors of the Central Excise. The seniority of the Inspectérs
of thae Central Excise, of the applicantz and others was
issued by Memorandum NO.C.NG;II/3¢/3/93-53tt; dated:
30-4-1993, (Annexura.A-1, page.14 to the 0A), It is an
adnitted fact thet the applicants herein are seniors to

many of thé raserved community candidates. Sut uhen they
were promoted to the Group-'8' Superintendent cadre, the
applicants have bacome juniors to the rqservsd community
candidates who wers their erstuhile 3333315 in the |
laower grade of Inspactors due to filling up of roster

points reserved for SC/ST candidates.

3. The submission of the applicants ars that,

i) While considering them for promotion to the

higher qrada above that of Supsrintendsnt Group-'8",

the revision of saniority of the Group-'B' list should

ba preparéd showing tham above tha resarved community
candidates who were earlier promoted to the Superintandent

Group~'B' cadre due to the roster system., The applicants

~who were promoted later in their normal turn

against gensral gueta should be shown above them for
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-gonaideration for prometion to ths highprlgrade. Thay
rely on the Judgment of the Apax Courtfﬁj AJIT SINGH |
JANUJA & OTHERS Vs STATE OF PUNJAB & OTHERS (reported
in AIR 1996 SC 1189); |

ii) Reported case in AIR 1996 SC 448 in UNION OF
INDIA & OTHERS Vs VIRPAL SINGH CHAUHAN, and also the
Constitutional Baench repoiteq case repor ted 16/2%%2%2)
SCC 745 in R.K.SABHARWAL & OTHERS Vs STATE OF PUNJAB &

OTHERS,

4, This DA is Piled to declare that ths seniority
list issuad by the Procesdings No.C.No.11/34/20/96.
Estt.7, dated:20-11.1996, (Annexurs.A-2, page.f8 toc the
OA), is bad in law being arbitrary, illegal, violative
of Articles 14 and 16 of the Constitution, and for a
caonsaquential direction to the respondents to racast
the entire seniority list follouwing the pfihcibles
laid doun in the office Mamorandum No.20011/1/96-Estt{D)
of the Ministry of Persnnnalgdpuﬁlic Grievances &
Pensions, dated:30-1-1997 (Annexure.A-3, peage.292 to
the OA), wheraby the seniority of the SC/ST 0fficers
promotad earlier vig~a=yis ganaral.candidaéa promoted
later on tha basis of the reportsd Apex Court cases
quoted above and Pollow that seniority list for the
purpoée of further prﬁmntian as Aséistant Commiaaionar

of Central chiae & éustoms.

Se A reply has been filed in thisa DA. Tha

respondsnts claim that the senjority list issuasd by
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the impugned Procoo&ings is in order and is in accordance

with the DOP &T Circular dated:30-1-1997,

Be From tﬁa above subhiséinns, the point for
consideration is whather the seniority list praepared
fixing tha séniarity of the reserved coﬁmunity candidatas
and the othar candidates brbﬁoted aarlia: to ﬁhs issue

of the Circular dated:30-1=1597, reguirses raéision in

accordance with the Circular dated:30-1-1997,

7. Befors analysing this, the implication of the
preyér‘made‘in this DA has to bs appreciated. It is
rot necessary for us to compars the senierity of all
the 21 candidates, who are the applicants in this DA
vis-a-vis the raeserved camnunity candidates whose

names find place in the seniority list datad:20-11-13996.
It is anoughiége seniority of e of ths applicants is
-eompared “ syls-a-vis one of the reserved community

cahdidates Pinding a place in that impugned soniority
‘list dated:20-11-13996.

8. In the case of tha applicant no.1 viz.,5ri
D.Sukumar, his name finds a place in the impugned
seniority list at Serial No,2587, whersas ones of the
reserved community candidates viz., Sri V.R.Gyaneshuar,
is finding a place at Sarial No.679 of th&t seniority
list. It is stated that the applicant no.l viz.,

Sri d.sukumar, is shown senior to Sri V.R.Gyanashwar,

a raserved community candidate in the lower fasder
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catagory of lnspectors. Howsver, Sri V.R,Gyanashwar,
was promofad to the cadre of Grauﬁéﬂ' Superintendaent
against the reserved Scheduled Caste guota easrlier to
the applicant no.1. Tha applicant mo.! being an OC
community candidate was promotad to the higher grade
of Group-'8" Super;ntandent/fgoglgh;u1guar grade of
Inspactor later than Spi V.R.Gyangshuar. Henca, teking
the date of entry as the criteriam for fixing the
seniority, the applicant no.t! viz., Sri D.Sukumar is
shown below that of Sri V.R.Gyaneshuar, a Scheduled
Caste Community candidate. It is to bes noted that the
date of regul & appointmant as Superintaendent Group-'8‘/
Dgemsd date of appointment as Superintendent/Date of
appointment as Inspectof is shoun iﬁ Column na.3d of the
said séniarity list., It is seen from that Column that
the applicant no.! viz., Sri D.Sukumar, was appointed
as Superintendent Gr§Up-'B' on 10-8-1992, desmad date
of appointment as Superintsndent is also 10-8-1992,
and the date of appointment aa Inspector was on 1-8-1977.
In the case of Sri V.R,Gyaneshwar, the date of regular
appointment as Superintendent Group-'B' is 14~4-1989,

)

desmed date of appointment as Superintendent is also

14-4-1989, and his appointment a3 Inspector is 7-9-1971,

9. With the agbove details, the caase has to bq
' considered on the basis of the rapor ted Apex Court

. Judgments indicated above.:

10. The first Judgment of the Apex Court which
meaeds to be sean is that of the SABHARWAL's case
reported in 1985(2) SCC 74s,
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11. In that case the Primgiples laid down are as
Pollouste
i) The reservation is only against the cadre

strength and not on Vacanéub. That weans, a cadra
should comprise of the required percentage of Scheduled
Caste and Scheduled Tribe candidates. For exampla, if
a cadre consists of 100 posts then it could provide
roservation for SCs to the extent of 15 posts and for
STas to the extant of 7 posts. More number of SC/ST
agains t the reservation cannot be dons. No-doubt thé
SC/STs uvho coms up on their oun marit can be promoted
irrespactive of the fact that the cadrs consists of
sufficient number of SC/ST community candidatses as per

resgrvation roster;

ii) When the quota of reservation is fulfilled to
" the extent as psr rule, then the roster deemed to have
been closed. Thera is no further running of the roster.

The roster register should be closed;

iii) In case there is shortage of reserved community
candidates then the vacancy that srises should be
filled to that extent that the rule of rasarvation is

toc be adhered to;

iv) After the rule of reservation is Pully complied
with then the vacancy that arises thersafter will be

: s
filled by the same category of the employee who vacates

tha post. That means, an OC candidate if he vacates

P
-)t/
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the post, that post will be hsiﬁIadfby3anffﬁf:f s
“ 7. . BC community candidate. Ifen SC/ST cnmmumity
candidate vacates the poét, that will bs filled by an
SC/3T candidate. This would mean that tha cadre at
all times will consists of the raquired number of SC
and ST community candidates as per resarvation roster

and i£ will not exceed the reservation rostsr percentage;

v) If suppose the SC/ST commuﬁity candidates ars
not available to Pill ths roster then liberty is givan
to the Department to carry Porward that unfilled reserved

post to the later date in accordance with tﬁa rules.

12. It has bean claariy statad in Para.11 of that
Judgment that the findings of that Constitutional Banch
comprising of five Hon'ble Judges will ba opesrative

only prospectively and not ratreospectively. That Judgment
wvas delivered on 10-2-1995. That means, tha findings

of that Judgment will be operative only on or after
10-2-1995, and not earlier to 10-2-199%5,

13. The second Judgment tc bs notad is that of
VIRPAL SINGH CHAUHAN's case reported in 1996 SC 448.
This Judgment was delivered by a Division Bench of

the Apex Court. Here thia Judgment as is evident
from the following extracted Paragraph.followed the
Principles laid down in thas SABHARUWAL's gase. Para.28
of that Judaoment is very relevant. This Para.2B reads

10 |
n—
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"28., THe Constitution Bench has, houever,

‘ made it clear that the rule enunciated by
| them shall operate only prospectivaely
(vide Para,11). It has further been held
in the said decision that the "percentage
of reservation has to be waerked out in
relation to the number of posts which form
the cadre-strength (and that) the concept
of wvacancy has no relevance in operating
the percentage of rasservation.” (As a
matter of fact, it is stated that this
batch of cases were also posted for hearing
bafore the Constitution Bench along with
R.K.5abharwal (1995 AIR SCW 1371) batch of
cases but thess cases were delinked on the
ground that they raise certain other issuss
which did not ariss in R.K.Sabharwal}. Be
that as it may, as a result of the decision
in R.K.Sabharwal and the views/Pindings
raecorded by us hersinabove, the following

position emerges:

(i) Gnce the number of posts reserved
for being Pilled by ressrved category candidates
in a cadra; catsgory or grade (unit for
application of rule of raeservati on) are fillad
by the eperation of roster, the object of rule
of reservatiaon should be deemed to have been
achieved and thereafter the roster cannot be
followed sxcept to the extent indicated in
Para-5 of R.K,Sabharwal. Whils determining
the said number, the candidates belonging to
the ressrved category but selected/promoted
on their own merit (and not by virtus of rule
of reservation) shall not be counted as
raseryed catagory candidates.

S
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(ii) The percentage of reservation has
te be worked out in relation to number of
posts in a particular cadrs, class, catasgory
or grade (unit Por the purpose of applying
the rule of reservation) and not with respect
of vacancies.

(1ii) So far as Railusy Guards in Railuay
service are concerned that is tha only category
we are concermed herewith - the seniority
position in the promoted categery as bstwsen
reserved candidatas and general candidates
shall be the same as thesir inter-se senicrity
position in Grade'C' at any given point of
time provided that at that given point of time,
both the general candidate, and the reserved
category candidates are in the same grade.

This rule operates uhether the general candidate
is included in the same batch of promotees or
in a subsequent batch., (Hia is for the teason
that the circulars/letters aforesaid do not
make or racogniss avy such distinction). In
other words, even if a Scheduled Caste/Sche-
duled Tribe candidate is promoted sarlisr by
virtue of rule of reservation/raster than

his senior gensral candidate and the senior
genaral candidate is promoted later to the
said higher grade, the general candidate
regains his seniority over such earlier
promoted Scheduled Caste/Scheduled Tribe
candidate. The earlier promotion of thse
Scheduled Caste/Schadulad Tribe candidate

in such a situation does not confsr upon his
segniority over the general candidaste even
though the general candidate is premoted later
to that category.”

It is to bs noted that in Sub.Para.{iii) of Para.28,

it has been clearly stated that "even if a Schedulad

9\/ L/“ ssesssses-s10
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Caste/Schedulesd Tribs candidats is promoted searlier by
virtue of ruls of reservation/roster tham his senior
general candidate and the senior gensral candidate is
promoted later to the said higher grade, the general

candidate regains his seniority over such earlier promc=-

" ted Scheduled Casts/Schedulsd Tribe candidate. The

earlisr promotion of the Scheduled Casta/gchadulad Tribe
candidate in such a situstion does not confer upon hia
saniority ovar the gensral candidate even though the

i

gengral candidate is prometed later to that category.

14. The third Apex Court Judgment is in the case of
AJIT SINGH JANUJA & OTHERS Va. STATE OF PUNJAB & OTHERS,
(reported in ATR 7996 SC 1189). This Judgment was
deliversd by a threa/%%%%% of tha Apex Court.l The law
laid down by the earlier Judgments of the Apex Court
has besn Pollowed in this case also and it has further
axplaihed the reservation procedure. It is svident
Prom the various paragraphs of this Judgment that they
followed the Judgmant in R.K.SABHARWAL's casa and
VIRPAL SINGH CHAUHAN's casa.

15. The learned Counsal Por the Applicant submits
that in AJIT SINGE JANUJA's case, it has been said

that tha senierity of ths unreserved candidete - promated
later to s reserved community candidate who were promo ted
sarlier on the basis of the reservation/raster requires
recasting in view of the AJIT SINGH JANUJA's case

irrespactive of the date of such promotion. This would
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mean that even the sasniority list prepared earlier to

10-2-1995, the delivery of Juggment in R.K.S5ABHARUAL's

case by a five membar Conatitutiomal Bench, need not

be a bar to give them seniority from the date thay

joined service and later promoted to the verious grades.
They are alsc of the opinion that the Sub.Para.(iii) of

Para.28 of the VIRPAL SINGH CHAUHAN's caéa also sub-

stantiate their case.

16. The above submisasion in our opinion needs
elaborate discussion. The Supreme Court in tha
SABHARWAL's case has clearly laid doun in regard to

the appointment against the raeserved points and also

held thét the reservation is omly againrst the cadre
strength and not on vacancy. Tha Apsx Court Purther

held that their findings is operative only prospectively.
That means, that the pasté wvhigh were filled against
roster point in the cadrs strength will in no way be
affactad because of the judgmant in SABHARWAL's casse.
Befors issue nf‘the SABHARWAL's Judgmaent, thera may be
excess in the case by promoting SC/ST candidatss on

the basia of vacancy. But the findings clearly give
diraction as to how to work out the excess, if any, and
also to make good if thers is any shortage. That exsrcise
has to be dons and the running roster has to be closed.
If a view is not taken to hold that finding prospectively
then there may be number of litigations to reduce the
excess posts eerlier to 10-2-1995 and alsc £ill up the

shartage, if any, earlier to 10-2-1995, That would mean,

ﬁ)l”///- cavosnseel2
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the whole cadre will bs qpset and womld lead to a

o

confusion in the administration. Hence, it has to

be held that the Apex Court's findings are only

progpective and not retrospective.

17.

The above visw of ours is alse the view of the

Supreme Court in the reported case in BABURAM Vs.fﬁ.C.
JACOB & OTHERS (reportsd in 1999 SCC(LaS) 682). The

relevant portion in the Judgment is as follous:-

"The progpective declaration of law is a
device innovated by the Apex Court to
avoid reopening of settled issues and
to prevent multiplicity of procesdings.
It is alsp a device adopted to aveid
uncer tainty and evoidable litigation.

By the vety ob ject of prospective
declaration of law, it is deemed that

all actions taken contrary to the decla-
ration of law prior to the dats of
declaration ars validated. This is done
in the larger public interest. Thersfors,
the subordinate Porums which ars legally
bound to apply the daclaration of lau
made by the Supreme Court, are also duty-
bound to apply such dictum to the cases
which would asrise im Putura only. In
matters vhere decisions apposéd to the
said principle have been taken prior to
such declaration of law, cannot be inter-
fereed with on the basis of such declara-

tion of lau. In the instant case, dacisien

of DPC as well as of the appointing authority,
being prior to the judgment in R.K.SABHAUAR
-case, tha Tribunal was in error in applying

this dacision,”

..00."..&'13
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18, In VIRPAL SINGH CHAUHAN's cese, it is stated
that the SC/ST candidates promoted earlisr dus to tha
raservation will rank juniors to an OC communidty
candidates who were their erstuhils seniors in the
lower grade and who were promoted later to the same
gradaIE:;\promotion to fha higher grades. But that -
ruling cannot be read in isolation. It has to be raad
in conjuction vith SABHARUAL's case as has been claarly
pointed aut by the Apex Court im VIRPAL SINGH CHAUHAN's
case., If it is not done then once again there will ba
a rovision of seniority not only between the SC/ST and
0C community candidates promoted to the higher grade
after 10-2-1995, but alsc earlier to 10-2-1995, That
means, ths whole senicrity list needs revision right
from the date when an employes joins service and
promoted subsequently. That will bs a disastrous
condition for the administratiom and hence, it has to
be held that tha VIRPAL SINGH CHAUHAN's case is also
prospective and that prospsctive date is decided inm

SABHARWAL's case viz., 10~2-1995.

194 In the third case i.s., AJIT SINGH JANUJA's
case there is nuthing particular toc be explainad
axcept to state that the sarlier directions given in
SABHARWAL AND VIRPAL SINGH CHAUHAN's cases usre

_rapaated and on that basis certain dirsctions were

o R ¥
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given and thoss directions also may.have to be read

in conjuction with that of SABHARWAL AND VIRPAL SINGH
CHAUHAN's cases. If that is read with the .earlisr

two Judgments then it has to be held, then that Judgment
also stipulates that cut-off date, i.s., the cut-off
date given in 3ABHARWAL's case i.e., 10%2-1995 is to

be followed.

20. The DOP&T has issued the Circular bearing
No.20011/1/96-Estt. (3}, dated:30-1-1937, to prepars
the seniority list. The para.3 is vary relsvant.

This para is reproducad belew:-
g |

3. Having regard to the above judgment
of the Supreme Court, it has been dscided
to modify the existing poliecy of fixing
saniority on promotion on the lines mentiocned
in para.2 above., Accordingly, it has beean
decided ta an& the following proviso to
generagl principle 5(i) containad in MHA
(now No0.9/11/55-RPS, dated:22-12-1959 and
Para.2.2 of this department 0.M.No.22011/
1/86-Estt(D), dated:3-7-1986:

“Provided that if a candidate belonging
to the Scheduled Caste or ths Schaduled
Tribe is promotad to an immediate higher
post/grade against a rsserved wvecancy
garlier than his sanior general/08C
‘candidate who is promoted lgter to the
said immediate higher post/grads the
general/0BC candidate will regain his
seniority over such earliar promoted
candidate of the Scheduled Caste and the
Scheduled Tribe in the immediate higher
post/grade, "

i]\,/’/// : R 1
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This para is to be followed prospectively frem 30-1-1997,
Because of the reasons explained above, tha DOP&T had
correctly said that the Ciréular 15 effective only from
30-1-1997 and not earlisr to that dats. That msans, the '
seniority of the BCs, SCs and 5Ts promoted sarlier to ths
date of 30-1-1997, will be on the basis of the entry into

the cadre and not on the basis of the findihgs of the

 VIRPAL SINGH CHAUHAN's case. Tha applicants have not

challenged this Ciraslar and the applicants alsc request
for adhereing to those instructions without adhersing to

the cut-off date of 30-1-1997 stipulated in that Circular.

- Ws ses no raason to take a different view than that of

the contents of that Circular and hence thare is no need

-

to sat aside that Circular.,

21, A parusal of the seniority list of Superintandénb
Group-'8"' clearly indicates that the applicants and other
SCkST commupnity candidates in that seniority list had
entared the grade of Supsrintendant Group-'B' sarlier to
30-1-1997, and also earlier to 10-2-1995. Hence, thair
seniority has to be Pixed on the basis of their entry

into the cadre and not on the basis of the Circular issued

by the DOP&T dated:30-1-1357,

22, In vieuw of therébove, we do not find any reason
to set aside ths seniority procesdings issued by Msmo-
randuﬁ'ﬁu.c.Nu;11/37/2u/96-sstt.7, datad:20-11~1996.,
Howaver, for future, if any SC/ST community candidates
ars to be promoted against tha resefvad point and the

0C community candidate is to be promoted later than them,
then the rule laid down in the Circular dataed:30-1-1997

is applicable.

ﬁ]\tsz// | ££:>>///’///,f veressslB
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23, Before we part with this 0A, we would like
to caution the Department that they should be very
carsful in preparing the seniority list in future
in view of the Circular dated:30-1-1997., It is the
normal rule for the Government to issue a seniority
list svery three ysars. But promotions takes place

eved within a short peried. 'That e ans, if there

is any variation required because of the frequent
promotions then the seniority list may have to be
issued more frequently and not as per thé earlisr
instructions of issuing the senierity list. We will
not like to say anything further except to state
that the Department should act cautiously so as to

avoid any seniority dispute in futura.

24§,  UWith the above obsaervations, the OA is dismissed.
No costs.
Sri N,Ram Mohan Rao, learnsd Counsel for ——

the Applicant assiasted by Fr.Siva end Mfr.V.Bhimanna,

rendered valuabls assistance in disposing of this cassa.

o~

(R.RANGARAJAN)
mENBER(aDmu)

MBER (JUDL
g§13 (3JuoL)

\bl
DATED:this tha 16th day of Juns,1999 .. !
Oictated to stenocin the Opsn Court Z%rtdl'
i * Cath
. .
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