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Hari Kishan Rao, .o Applicant

and
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the Secretary to Government of
india, Ministry of Finance,
Department of Revenue, New Delhi,

2. Director General, Héalth Services,
Ministry of Health & Welfare,
New Delhi,

f
3. Commissioner of Central Excise,
Guntur, . Respondents.

Counsel for the applicant: Sri K,S.R, Anjaneyulu.

Counsel for the Respondents: Sri V.Rajeswara Rao,

-




0.A.No.1672/97
JUDGMENT :

Date of decision:

Heard Sri K.S.R.anjaneyulu for the applicant’

and Sri- V.Rajeswara Rao for the respondents.

1. On being refgrred to by a local Physician at
Guntur where the applicant was posted at the relevant
time (8th August,199§) he consulted a Cardiac Specialist
at Hyderabad on 1§th August, 1995 with'in two days of
the-initial reference, The Specialist édvised him to
undergo a major surgery ih view of his continuing dis-_

comfort and ill-health, The applicant was admitted

into a Private Nursing Home on 18th August, 1995 i.e.,

Within.ten.days of the initial reference and underwent
bye-pass heart surgery on‘19-8-1995 i.e., a day‘after

he waé adm;tted as an in-patient. The next 14 days were
spent in convalescence. The surgery and medical é£tention
during'recﬁperation cost tﬁe applicant Rs.80,256/;.'

He was dischgrged from the hospital on lst September,1995
and was advised rest and submitted a claim for Rs.80,250/-
on 18-10-1995 i.g., within about 45 days from thé daté of
admiséipn and discharge, The claim came to be rejected
in Augu;t,1997, on the ground that the applicant.had

received treatment in an unrecognised Hospital. It is

stated that the Central Government Heglth Scheme Authorities,
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who had been consulted in the matter, had opined that

the surgery performed in the said Hospital could not be

regarded a case

maY. therefore,

of medical emergency and no reimbursement

be allowed on this claim,

2. The applicant submits that --

i)

ii)

144)

iv)

v)

P _ vi)

He was not covered by CGHS Scheme at
Guntur and was obliged therefore to

consult an authorised medical attendent.

The town had no facilities for by-pass

surgery.

The Authorised Medical Attendant whom

he héd consulted, had spécifically asked
him to consult a particular'Cofdialogist
at Hyderabad which incidentally was
nearest to the town where he was working

where his family normally resided

The Cardiologist had after a thorough'
check, advi ed him to be admitted at the

earliest for undergoing the by-pass bBurgery.

The hospital where he sought admission
and was operated upon and treated
sﬁbseqUently is one of thé reputed
speciality Hospifal for the type 6f

surgery performed.

A?he cardiac surgery was indeed done only

as an emergency as some would not possibly
have been undertaken if sufficient cause

for urgency diad noE eiist;
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Based on the above pleadings, the applicant
prays for a declaration that the rejection of his claim

is unreasonable, and for segting aside the same.

3. The respondents in their counter-~affidavit state

that the local Physician at Guntur who was stated to have

. referred the applicant to the Speciality Hospital at

Hyderabad had not prescribed a particular drug (tableﬁ)
initially which is the case in all emergencies. Further
that the apPlicant had also failed to produce the said
10cal Doctor's letter of feference while submitting hié
Claim, that the certificate issued by the Cardiologist
at. Hyderabad did not indicate clear;y that it was an

eme rgency case which required urgent surgical intervention,
Their main objection is that, between the ‘initial letter
of advice as stated to be given by the loqgl Dchor_at
Guntur on 10-8-1995 and the date of ;urgery on 19.8,1995,
fhe applicant had also consulted another théician at
Hyderabad who had sinée stated that he had undergone

treatment for fever and chest-pain on 16-8-1995 and

+17-8<1995, But this certificate was issued only on

has .
13-10-1995. - . This/appearance of an endeavour to cover up the

intervening period between 10-8-1995 (the date on- which

he is stated to have been referred by the Doctor at Guntur)
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admitted in the Speciality Hospital.) In_#he opinion of the
respondents, the genuineness of the certificate issued by the
aPplicant's (family) physician at Hyderabad on 13-10-1995

is not beyond doubt, It is disclosed that three Hospitals

at Hyderabad have beén recognised for by—pass surgery and

the Hospital where the applicant underwent such surgery did not
figure in the list of recoghised hospitzls. They point out

that treatment in a private Medical Institution, nursing home

or hospital can be resorted o only in emergent cases involv-
inglaccidents and serious diseases of real emergeﬁcy necessitating

immediate admission. They assert that reimbursement of ex-

‘penses incurred on treatment obtained in private Clinics/Nursing

Homes would not normally_be admissible. In this connection
+hey refer to'Appendix VIITI (Reimbursement in Relaxation of
Rules in Emergent Cases) to Medical Attendant ﬁules in Swagmy's
Compilation.of Medicgal Atteqdant Rules, 1995. ‘The respondenté
add that CGHS. (Ministry of Health and Family Welfare)who had
been consplted in the mattef had not cleared the claim of the
applicant., , The respondents submit, therefore, that the O.A.;
lacks merits and déserves.to be dismissed.

4, . In a rejoindef to the counter~affidavit, the applicant

1 7 R
reveals that on an earlier occasion he had,a short whilé prior

"to the spell of illness necessiating the present surgical

operation, undergone coronary angis. since that brought no
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relief and as there was recufrence éf the problem and a
set—back in his condition, the local physician at Guntur
when consulted had indeed advised him to take a particular
tablet which he had duly purchased and used. He states
lthat it would not be possible for him to produce the
prescriptién for this tablet after such a long lapse of
time. He further discloses that the Specialist on
examining him afresh had pronounced that three of his
heart vessels showed degeneration and blockage and that

surdery was therefore not merely essential but imPQStPODable.=

As he was required to deposit large amount of money

jn advance, he was obliged to stay back for the next few
days, and while still engaged in the PIOCeSSs of collecting

the needed funds, he had a further minor set-back and was
treated by his faimily physician. Eventually, he managed

to gather and deposit a major part of the necessary amlunt

required by the Hospital.. On the very next day of his
admiésioﬁinto it surgery was performed.. The remaining
amount was paid Subsequently in two monthly instalments.
ﬁxplainihg as to why he had omitted to submit the ofigigal
certificate from his physician at Guntu; along with the
élaim, the applicaﬁf §tatesdthatrin view of the unéﬁbigUOUS

statements céntained in the “B" Certificate signed by the
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Specialist, and issued by the Hospital, it was not considered

jnescapably necessary to add the original letter of reference

from a general Physician, Responding to why the Medical
Certificate covering the period 16.8,199B to 17.8.1995 was
issued by his family physician of the applicant only on
15—10—1995, the applicant states that the said certificate was
dbtained only when the gpplicant Was obliggd to apply for
leave of absence beginning froh the time he left for
‘Hyderabad, on the adviqé of the PhysiCiaﬁ at Guntur. The
Said Certificate was bﬁt a part of the set pf dOCUmenis

which cbvered'the entire period ané it was dﬁly countersigned
bY a Civil Surgeon. It is aléo added that the leave applied
for was dhly sanctioned and the absence was also regularised.
In the circumstances, it would be wholly incorrect to question
the genuineness of a certificate issued by a qualified
physicign and countersigned by a coﬁpetent Civil Surgeon.

It is submittédithat CDR Hospital, though admittedly a
private Nursing Home at the time, it was duiy'recoénised by
the Government only a shortwhile later. Finally, the

Chief freéson for his approaching'the said Hbspitai ang

to consult the Specialist there was that the samé Surgéon

had treated him just a month prior to the aate of opefation,
The very fact that surgery had had to be performed within
less than twenty-four hourses after his admission would sho&

that it was undoubtedly a case of dire medical .emergency

S0 .
YAindicatéd in a

T

‘ f l J - L -M_..‘.‘-LM‘-.' .-l



~]
(1]

particular document.

5. Based on these arguments, the applicant maintains

that the rejection of his claim is unreasonable, untenable

and unjustified, violating as it does his right to life of

which good hezlth is a necessary concomitant.

6 In the conspectus of the facts and circumstances
disclosed by both the sides in this cgse, it becomes necessary

o first go into the basic issue involved in the case:

Whether or not. the surgery undergone by

the applicant was an urgent necessity?

The fact that a major surgery was performed on the

applican£ is not in ddubt; and the additional fact that

the suréery was performed in a reputed Hospital has also
not been disputed; so oo the fact that the surgery wag
undertaken by a Specialist SurgegP which is beyond

question, From these attendent facts it would be possible

to draw a logical inference that the treatment recommended -

and surgery performed by a Specialist in a renowned
Hospital was neither untimelymr premature though the
hospital in question may not have been recognised for the

purposé at the relevant time(ft is noted that it has since

been brought on the approved list of such hospitals). .
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1t would also be necessary to také note of the fact that a
patient would not normally jump at the prospect of subjecting
himself to the painful process of a major surgery, unless

an urgent need was felt by him on the advice of aISpecialist

surgeon. 1 find no convincing reason as to why at all an

and Frofessianal indervention

expert opinion of a specialist should be viewed with distrust.
Fal A .

7. . The reasons ascribed by the respondents for

rejecting the claim need to be scrutihised against the

backdrop of what has been stated above. The respondents ¢

say that the local physician at Guntur who referred the
aPplicant to a Specialist,in Hyderabad had not prescribed
a particular medicine or tablet which is invariably

prescribed in such situations; and since it was not so

prescribed, this may not at all have been an emergency CaS@.

. The applicaﬁt states thqf he was indeed advised by the said

physician to use that particular tablet and he haa duly

purchased and used it, One tends to agree with the applicant's

gtatement that it was not_possible for him to produce the

relevant paper prescribing that tablet after such a long
. health
lapsé of time. Wwhen a perxson is beset with a problem

~

relating to heart, he would rather be thinking of how soon

he would be able to consult\jﬁ_‘Speciélist tﬁan preserving

4 single paper oF'prescription for a tablet. In such

an agitated state, he may well have failed to obtain

'O%\..
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- that it was hardly inescapably hecessary to do soEas-the

" and point in belatedly raising doubts about a
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and preserve a particular prescfiption.

8. The respondents say that while submitting his claim
the applicant failed to attach the letter of the local
physician at Guntur by which he {the applicant) was referred

to the Specialist in Hyderabad. The applicant replies

Medical Officer~in-charge of the case at the hospital had
duly certified that the appliéant was suffering from
geronary Artery disease dﬁring the relevant time and the
-Medicalféuperintendent (specialist Surgeon) had not merély
counteréigned the above fact but:had actually certified
that_tﬂe applicant was under his treatment duriné the

samé period. In view of this it was not inescaﬁably

‘necessary to aﬁtach the said letter from a Non—Speqialist

Physician at Guntur. .The respondénts' objection with
regard to the medical certificate issued by the applicant's
family physician at Hyderabad on 13-10-1995( to cover the
treatment on 16-8-1995 and 17-8-1995) has keen adequately
met by_the’applicant és recorded elsewhere in this Order.

I regard this explanation as / sufficient and convincing.
In any cése, the entire period of the applicant's absence
from duty covering his sufgery and convalescence having been

the

regularised by sanction of proper leave, based on valid

‘and acceptable Medical Certificates, there is little s¢ope

Particular |
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period ahd then making it a ground

portion of this entire

claim,

for rejecting the

eady pointed out, that

9. It is true, as alr
+h ho Jt. al Y= H Y .'\T s performed was
- i where b rass surgery Vv a
e sp -
| i £
‘ ed at the time, but one_ cannot lose Slght O

q not refognis '
| 1 i onl
the fact that the same hogpital was SO recognised Y

i fi tis-
while later which naturally testifies to the sa
a

factory standards ok the institution and the profe531onal

competence of the surgeons thereiln.

10. There are essentially two aspects to this

cases firstly, the narrow ambit of rules and the consequent

13

bounés impOSed by those Very rules and their interpretation;

- secondly, the overall circumstances justifying an

unavoidable resort to slight deviations from the strict
parameters in the said rules. It would be useful to
remind oneself that no hospitsl, much less a renowned

. _ .

hospital, orhreputed surgeon, would undértake a major

surdery if the same werk not, inthéir considered oﬁinion,

not urgently required. Nor; as already recorded elsewhere,-

wou;d any patient undergo such an ordeal if he did not
feel the necessity for it, Such a -view would seem to‘

lend itself to logic ané common-sense. And finally,

it also needs to be pointed out that the bonds of truét

+

and confidence between a

Yy

bPatient ang 5 Particulgy
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surgeon of his choice would also seem to have

their own logic aﬁd these cannot invariably lend
themselves fo a strict and mechanical interpretation
of rules. This would answer the objection faiséd
by the respondents as to why the applicant qhose
té go to a particular specialist or a hospita;-
and not to others. It is all a matter of trust

and confidence bhetween the patient and the surgeon.
In the ultimate ana}ysis what ought to count is
whether ;he claim is génuine and the expenditure
incurred ﬁqn;cure, recuperation and treatment is
bonafide. In the overall background and contexrt

oft really emergené?cichmstances; a couplé of

minor omissions or deviations from mandatory
regulations néed necessarily to be ignored and

condoned.

1. - Mr. Rajeshwara Rao, learned counsel

for the respondents drew my attention to paragraph-4
in the order (dt. 30-3-1993) of Bangalore Bench of

this Tribunal in KPG Nair vs. Superintending

Surveyor, Survey of India & Ors. (1993)25 ATC 671.

The said para is as under :

"rherefore, a government servant who is to
take treatment in a private institution
where services aforesaid do not bear ény
comparison to what is provided in Govt.
institutions costwise and it is well known
that private nursing homes generally out to
make profits in a large scale as such it
would not be reasonable  to exnect the
Government to honour the bills of its
servants incurred for their treatment B
although that treatment would be available
at . a éévt. institution at a comparatively
moderate or economical expehditﬁre. The rule
in question is symbolic of Government's

desire to avoid wasteful expenditure. The

challenge therefore to such a rule is

Q;/g\i ‘ ..12/-
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uncalled for, therefore fails and discarded.
Otherwise on the basis of the said rule it
becomes clear the rejection of the.cléim
for reimbursement by the Government cannot

be faulted. "

The learned additional standing counsel argued on the

basis of the above observationsthat no reimbursement

for treatment incurred in a private hospiﬁal could -

at all be reimbursed. I am afraid that, torn out.of

context, this is a misleading argument. It would be

necessary to take note of the vefy preceding paragraph

of the same judgment, which is as under :

"We live iﬁ a welfare State in which Govt.
assumes considerable responsibility towards
life and well-being of its citizens and with
reference to its own civil servants it takes
care to provide essential services either free
of cost or at a minimum cost recovered from
the Govt. servant concerned. It is because of
the huge expenditure the State incur$ in
providing health facilities to the civil
servants it asks they take treatment from
its own hospitals and inter alia provides
for treatment in private hospitals only
where the required treatment is not available
in a Government institution or Govt. recognised
institutions or in a grave case beset with
sudden emergency requiring treatment
elsewhere because the person cannot be-
taken at the risk of his life to a Government
institution some leeway is made and treatment
taken elsewhere is debited to the cost of the
State and reimbursement ordered. This appearsi
to be the scheme of the rule which is a l
reasonable one but is nonetheless attacked;
The rule does nct per se put a restraint
on the person in the matter of taking
treatment at any place of his choice.

If he does so, he has to pay for himself.
But, if he wants to get redmbursed then he

has to go thfough tﬁe‘regular channel. But,
even then he can bypasé Government institutions

"and take treatment elsewhere provided it is’

et
YY)
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based on sheer necessity and compulsion

of circumstances."

ant
additionally, the Tribunal duly not=d the amendme

-
-

£o %mr rules, in para=5 of the same order tbus

then our attention is invited to

"5, But
' to existence

ied rule which has come in
e arising of the

The above rule

a modif
n 4-2-1993 subsequent to th
s case.

o]
cause of action in thi
removed the distinction between a private

ivate nursing home/clinic

making it uniformly'applicable to all
private medical institutions without making

istinction between a private hospital

hospital ana a pr

any d
and a private nursing nhome/clinic.”

12. on his part, Mr. Anjaneyulu, learned counsel

for the applicant, referred to para-6 of the‘order
passed by the Jabalpur Bench of this Bench in N. .

Rokde vs. U.0.I. 1996(3)SLI(CAT)215. The order duly

noted the views of Hon'ble Supreme Court in Surjit

Singh v. State of Punjab and Others.[1996(1)Scale 648] -
The said para in the order passed by the Jabalpur Bench

is as under :

“6. The fact is that the applicant did not obt
consent technically in the proforma prescril
yet ;t cannot be denied that he made the
payment to the AppolquQSpital in full., The
Hon'ble Supreme Court had an occasion to
consider similar matter (infrairegarding
the medical expenses incurred by an employec
who had got himself operated in U.K. and.

whether he was entitled to reimbursement.
The Supreme Court has pointed cut that
urgency for such operation is the real
gquestion to be seen. One's life is the
neeessary concomitant of the right of life
enshrined in Article 21 of the Constitution
of India, fundamental in nature, sacred,
precious and inviolable. The importance a#d
validity of the duty and right to self-
Preservation has a species in the right of‘

0%\1 o coallt/=
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self defence in criminal law. The Supreme
Court held in the facts and circumstances,
that had the appellant remained in India,

he could have gone to , - _ . . the Escorts
like many others did, to save his life.

But instead he had done that in London
fncurring considerable expense. The doctors
causing his operation are presumed to have
done so as one essential and timely. On that
hypothesis, it is fair and just that .the
respondents pay to the appellant, the rates
admissible as per Escorts. The claim of the
appellant having been found valid, the question
posed at the outset is .answered in the
affirmative. The Supfeme Court restricted the
claim to one which he could have been
entitled had he got operated in Escorts,
which is also a private hospital. We consider
that the Appollo Hospital which is/reputed
hospital for the said surgery has charged

an amount and the applicant has paid for the
same., " _ |
":.h,..0n the parity of the same reasoning
we are . inclined to allow the present
application and direct the respondent to

sanction the amount ...! .

-
L

13. ¢ In the light of the facts contained in the

0A, the counter-affidavit and the rejoinder to the

. counter, and on the basis of the submission$ made during

the hearing of the case as also the observations and
findings in the judgments cited above;the final position
of the claim in the present case becomés unambiguously
clear.‘it is he}d that all geasonable charges and suéh
of the expenses incurred which are admissible in the
normal course shduld be sanctioned to the applicant

and his claim should be settled accordingly.

“fhe amount so sanctioned shall/ . " be limited to’

Sﬁgs ’ | | | ..15/-
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what would have been charged by, and admissible

to be reimbursed. to,any of the three recognised

hospitals for similar treatment if the. same surgery/

PURSTORRES

treatmentﬁ;;_ﬁ@dliﬁﬁ.been provided by any of such

hogppitals.
14, Thus the OA is disposed of.
— oj A e
(H. RAJEN FRASAD) |
‘ Member (A)
$85/MD 2 30 Mar 98-
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0.A. 1672/97.

t.of India,

To
Union of Indis,

The Secretary to Gov

1.
Ministry of Finance,
rept.of Revenue, New Delhi.

2, The Director General, Health services,
Ministry of Health & "elfare, New Delhi.
3, The Commissibner of Central Excise,

cuntur.
4, One copy to Mr .K.S.R.Anjameyulu, Advocate. CAT.Hyd.

o Mr. V.Rajeswar Rao, addl.0GSC. CAT Hyd.

RQ/B{/bne copy t
6. ONe copy tO HHRP +M. (A) CAT;Hyd.

7. One copy to D«R (A) CA"'.Hyd.

8, One spare COpYe
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Disposed of with directjion

Dismisged as withdrawn
Dismissed for Default.

Orderedi/Rejected.

No or8ler as to costs. !






