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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL: HYDERABAD BENCH:

AT HYDERABAD

O.A,No,1636 OF 1997, DATE OF ORDER: j4f ~{>~94%

Be tween:

Mubashir Hussain.- .e APplicant
and

1. The Commissioner=III,
Commissioner of Central Excise,
Hyderabad.

2. The Commissioner-I,

Central Excise, Basheerbagh,
Hyderabad.,

<+ Respondents

COUNSEL FOR THE APPLICANT :: Mr.P.Naveen Rao

COUNSEL FOR THE RESPONDENTS:: Mr.N.R.Devaraj

CORAM :

THE HON'BLE SRI H.RARJENDRA PRASAD,MEMBER ( ADMN)
AND

THE HON'BLE SRI B.S.JAI PARAMESHWAR,MEMBER (JUDL)
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C R DLER.

(PER : HON'BLE MR. B,S. JAI PARAMESHWAR, MEMBER (J)
1. Heard Mr. P. Naveen Rae, Lezgrned Coeumsel fer the
applicart amd Mr. N,R. Devsraj, Learned Stamding Ceurgel fer
-the respendents,
Z2e While the applicarnt was werkimg ag Imspecter ef
Central Excige atrHyderabadl the then pdditiemal Cellecter (P&V)
Custems and Centrsl Excise, Hyderabad by his Preceedings
Ne.II/10-2/12/90(CIU) dt. 6.9.90 issued a memerandum ef chaerges
fer certain derslactien of Juty which resulted in pecuniary
less te the Cellecterate., A detailed inquiry was cemducted
inte the charge., The Irquiry Cfficer gave a fiwmdimg faveurimg
the applicant. Hewever, the disciplimrary autherity disagreed
with the fimdings recerded by the Inquiry Cfficer ard fer the
regsens recerded by him, impeged penalty ef reductien eof pay
of the applicsnt by 2 stages fer a perisd ef sne yesr,
3. The applicant challenged the said penglty erder dt, 24.2,
befere this Tribumal im OA 343 ef 1993, Om 23.4.93, this
Tribungl set agide the erder af pumighmert with a directien te
the disciplinmary autherity te cestirue the imguiry frem the
stage ef submissien ef the enguiry repert te the applicamt if
met alregdy supplied, and te give preoper natice te the applicamt
intimating him that the disciplingry auvtherity had differed
frem the findings ef the emquiry repert gnd that the charges as
agsinst the gpplicant weuld be cersidered am@/iﬁiﬁzgplicamt
an eppertunity ef explaining them, |
4. The Cellecterate unrsuccessfully challenged the directier
in the 0.A.344/93 befere the Hemlble Apex Ceurt.,
5, In cempliznce with the directisrg of thié Tribuﬁal, &
letter Ne,C I1/10/4/94 CIU.1 dt. 6.10.94 (Armexure=aIl)(Page 16)
te the O,A. was issued te the gpplicamt., A cepy ef the enguiry

repert was furnigshed te him.
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6. The applicant submitted his representatlem dt. 18,11.94
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a0einst the findings ef the enguiry efficer, A cepy ef hig
representation iz at Annexure-AlIV(Pages 20 te 23 ef the 0.A).
Te After cemgiderimg his representatien the disciplirary
authar ity imfermed the abplicant by his letter 4t. 8.3,95

of hig ressers for his dissgreement with the findirgs recerded
by the enguiry efficer and gave an eppertumity te the spplicant
te submit his axplamatien, A cepy #f the letter dt, 8,3.95 is
at Amnexure-AV). (pages 24 te 25) te the 0.,

8. The applicart submitted his explaratisn te the letter
dt. 8,3.95, His explsnatisn is dated 11.6.95,

9. Simce the disciplimary precesdings were pendiag, the
case eof Ehe applicant f;r prometien te the pest ef Superimnteundent
of Central Ercise wag net taken up fer cemslderatien, Then the
applicant relying upem the OM Ne,22011/4/91«Egtt{r) dt.14.9,92
gubmitted a representatier dt. 11.2.94 te censider his case at
least fer premetiem en ad hec basis,

10, The regpendents cemgidered the representatien ef the
applicant awd premeted the applicart as Superimtendent purely en
ad hec basis by effice establighmernt erder Nu,36 of 94 dated
25.2.94.

11. The disciplimary preceesdings pending agaimst the arplicest
ended by impesing pemalty sf withhelding ef ere imcremert ef pay
fer a peried eof ene year frem the date ef the erder 4t. 4.11.97,

A cepy ef the penalty erder is at Anmexure-IX (page 30 te the C,A]D

it

12, Ir view of the impesitien nﬁ%amalty o8 the gpplicant wvide
order dt. 4.11.97, the réspendent autherities by its effice

order Ne,31/97 dt. 19.11.97 6rdarad te revert the zpplicant te
the cadre eof Ingpectear o©f Certral Excise iR the pre~reviged scale
of pay of Rs.1640-2900/~ with immudiatg effect,
i3, The applicapt hes filed this O.A. praying te call fer the

recerds relating te and cerrected with the preceedings dated
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4.11.97 amd the precesedings relatimg te the Establishment
Order Ne,31 ef 97 dt., 19.11.97 and te quash er set aside the
same with all cengequential benefits.

14, The.applicant has challerged the impugned erders dt., 4.,11[97

and 19,11.97 en the greunds that they are passed witheut jurisdic.

L]

tien, that they are illegal; that the erders ameunt te inflicting
2 punishments fer a single mistgke eor miscenduct; that he has
bean gubjacted te humiligtien; that he has been unjustifiably
agked te werk im a lewer gradé while hig jumiers are werking

a6 Superimtenrdents; that the Digciplimary 2vtherity has ceatra-
vened Rule 15(2) ef the CCS CCA Rules; that punishment impesed
ig tes harsh aad exc&saiva;:;;at the impugned erders are

voeld ab initie. He further submitted that since there was delay
after the decisien in 0.,A.344/93 he was under the impressien
that the rezpeadents ha#@aived the preceedings agairst him,

14, The respendents have filed their reply explaining that
the applicant was ceonsidered fer premetien te the pest ef
Superinrterdent ef Centrgl Excise’® purely em ad hec bagis in view
ef pendancy ef disciplinary pr@cmadingé?ﬂ imn accerdance with the
OM dt. 14.9.92 (Anmexure-R1) and gccerdingly by Office Establishrdent
Order dt, 25.2.94, Wes was premeted as Bupsrirtendent ef Central
Excige purely er ad hec basiz that ir the mezavhile the disci-
plirary preceedings agaimst him ended in impusingfzéﬁalty of
withheldirg an increment &f pay by the erder dt. 4.11.97; that
in gocerdance with the guidelinesg issued vide OM dt. 14.11.92
thg? they have passed the impugnped erder &t. 19.11.97 reverting
thébapPlicant te the pest ef Imspecter ef Centrzl Excise,

15, ?hey further submitted that during the pendency sf the
disciplingry preceedings his case for premetien was cersidered and
recarmendations of the DPC were keapt in the sealed cever:
that their actien im reverting the applicant te the rest ef Imspgcher
of Central Excise by the impugned erder dt. 19,11.97 is in
‘aecerdance with the guidelirnes centalirned in OM dt. 14,9.92,

16. The applicant has filed a rejeinder centending that

DA
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since there was delay in cencluding the disciplinary preceedings
sfter the decilsien in 0.A., 343 ef 1593 he felt that the disci-
plinary precaedimgs were waived; that as per para 234(e) (1)& (211)
of the Bagic Excise Manmual, he was required te atterd te the
duties entrusted te him by the Superimtendent; that the
duties assigmed te him by his Superiatendert had been merntiened
in the General Diary; that the impugned actien ef the raﬂyoﬂdentf
ameunts te impesing pumishment twice fer thé?giaéanduct: that
sarlier the disciplirary auvtherity had tsken a decisien te drep
the disciplinary preceedings; that OM dt. 15%5,10.87 are net
applicable te the facts and circumstarces ef the pregert case;
that the PBC Checks ceuld met be undertaken by all the Officers
witheut exceptien oewing te heavy werklead: that the respendent
autherities cengulted the C.V.C. aid the C.V.C, irsisted. upen
taking cemgequential actiem te revert him te the pest ef
Ingpecter; that thisg fact is clear frem the impugrRed erder
dt., 19,11.977 amd thst fer the reasems stated in the 0.,A., the
impugned erders are lizble te be gat agide.

17. First we will censider the srder dt. 4,11.97 by which
the Disciplirary autherity has impesed the penalty eof withhmldilg
ar imcrement fer a peried of 1 year, This is en the basis ef
hig reasenings er the charge meme 4dt, 6,3,1990,

18, The aprlicamt submits that he was under the imprassion
that the reszpendent gutherities had waived the disciplinary
actien against him after the decigsiem in 0,A.344/93., We cannst
subgcribe te his impressgien, A disciplimary preceesdings imitigted
must cerclude either in exemsaration er im impusgggttf pearalty
unless etherwise the Digciplirary Autherity cancels the charge
meame recerdirg reasens,

19, As per the provigiens ef the CCs (CCA) Rules, the
apﬁlicant has statutery remedy te prefer am appeal te the

preper appellate autherity against the impesitien ef purishment

vide preceedings dt., 4.11.97. The applicant must exhaust that

Gh—
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remedy befere appreaching thig ferum. He canret appreach this fe
" witheut exhaustimg gll the statutery remedias availsble te him,
The aﬁplicant, if se advised, may submit a detailed appeal te the
spprepriate appellate sutherity agaimst the erder eof purishment
dt. 4.,11.97 within 15 days frem the date of receipt ef & cepy
Of‘thiﬁ erder.

- 20, His submissien that the impesition #f pemalty ef
withheldirg am increment and reversiem ameunts te deuble punigh-
ment for a single mistake, capret be accepted., The peralty erder
dt, 4.11.97 is en the basis of the charge mema dt, 6.3,90, His
reversien te the rank ef Imspacteris er acceumt ef his pumigh-
meat @5 per the imstructiens cesntalmed im the OM dt, 14.9.92,
21, The learred ceumsel for the applicant during the ceurse

of hig arguments relied upen the decisiem ef the Hen'ble

Supreme Ceurt in the case of State Bamk ef Irdia Vs. D.C.Aggarwal

and Amr, reperted im AIR 1993 8C 1197 te centend that the disci-

I um

plinary avthsrity while impesing <the pemalty vide its preceedings

dt, 4.11.97 relisd uper the material, that is, the epirien/repert

of the Chisf Vigilence Commissiew, New Delhi witheut

giving him an eppertumity., As already ebserved the applicaat
has a® alterngtive remedy te challenge the pumishment impesed er
him en 4.11.97. He has sppreached this Tribumgl challerging the
pumishment dt. 4.11.97 witheut availiag the said altermative
remedy, Hence, we de met wish te express any epimien er this
contentior, It is fer the appellate autherity te take inte
cenzideratien whether the disciplimary autherity was justified
in cengiderimg the epimien/repert &f the CVC witheut giving am
eppertunity te the applicant while'imposiné the penglty by its
T
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preceedings dated 4th Nevember, 1997,

22. The applicant was premeted as per erder dt. 25,.2.94,

purely el ad hec bagis. The respendent autherities can terminate

guch am ad hec premetism by dimsclesirg the reasems. They hava
disclesed the regsenms in the reversiesn erder dt, 19.11.97.
23. Ag regards the order of revérsiwn'dt. 19,111,297, the
respendents justified their sctiem ir accerdance with the OM
dt, 14,9.92. 1In para 5(4) ef the OM dt., 14.9.,92, reads s
fellews :

5,4 If the Gevernment servant is ast acquitted eon

onr the merits im the crimimal presecutien but purely

er technical groumds and Gevermment sither propeses teo

take up the mgtter te a higher ceurt er te preceed

against him departmentally eor if the Geverament servast

is met exoperatad im the departmeatal preceedings,

the a@ hec premetisn giver te him sheuld be breught te an

end . #
The OM dt., 14.9.92 is at pages 15 te 20 te the reply,
24, Eventually, the respeadent sutherities censgidered the
case ef premetien ef the applicanrt te the pest eof Excise Super=-
intendent becauge the disciplinary preceedings initigted againmst
the applicamt ceuld net be cencluded withim a certair time limit,

As already ebserved, the charge sheet issued was in the year 199(

and it was pending fer mere tham 4 years. Therefore, cengidering

the representatien of the gpplicamt dt. 11.02.93 the respomdents|

premeted the applicant te the pest ef SUperintmmammt Central
Excise, which was em ad hec basgis by their effice erder dated
25,2.94,

25, The reverszisbh has been magde in view ef the OM

dt. 14,9,92, We cammet find amy illegglity er irreqularity

in the erder ef reverzien ef the applicart te the pest ef
Imgpcter of Central Exclse. The same is im accerdance with the
OM dt. 14,9.92. Simce the reversier has been eccagisned in view
the penmalty erder dt. 4.11.97 and in gocerdance with the égg;r
dt. 14.9.92, the guestier of his jumierg certimuing in the
higher grade either em regular basis er on ad hec basis has ne

relesvance,
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26, Hence, we issue the fellewing direéti@n H

{a) The applicant may, if se advised, submit an
appeal te the apprepriate appellate sutherity against the penglty
erder dt. 4,11.97 within 15 days frem the date ef receipt ef
a cepy ef this erder.

| (b) His censequential reversien erder dt. 19.11.97, is
in accerdance with the OM dt, 14.9.92.

(c) If such an appeal is received, the apprepriate
appellate autherity shall censider the same as per rules end en
merits expeditieusly. |

(d) The appellats autherity shall previde an eppertunity
ef persenal hearing te the applicant, if he se desires.

{e) The peried of the applicant's absence frem duty
frem 12.12.199f te 31.%.98 (¢r till g suitable date) needs to
be regularised by the'Qrant of such leave zs may be entitled te
This sheuld be dene within 15 days frem the date of receipt ef 4§

cepy of this erder,

’ J ¥
/'wsmﬁﬂm’) ( K. RAJENDRA PRASAD )

TEMBER (J) MEMBER (&)
a8,

Dated, the 14th December, 1998,
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