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. HYDERABAD, | CE%UxOJLJ

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL: HYDERABAD BENCH
AT HYDERABAD.

Under the Provisions of Rule 8 (4) of the C.A.T (procedures
Rules 1987 read with Sec.21(3) of the Administrative Tribunal

Act 1985). . _
. wmano. 15 /0% :
| - in L AN
M.A.N0969/97 '
in
0,A.5.R.N02581/97
Begween:

1. The Secretary,ﬁinistry of Defence, I
Govt.of India, New delhi. '

2. The Secretary, Ministry of Revenue,
Govt. of India, New Delhi, |

3. The Engineer-in-chief,
Army Headguarters, New Dekhi,

4, The Chief Engineer,
Southerrn Command, Pune, ‘
Maharastra State, !

5. The ¢hief Engineer,
Navy,Station Road,Vishakapatnam.

6., The Commander Works Engineers, Station Road :

Vishakhapatnam. ...Applicant/Re5pondentS.
g
AND
M,Nookayya
S/o Late Venkanna. ;
vishakapatnam ...R?Spondent/Applicant.
1

For the reasons stated in the affidavit|filed in Sufport of t
M. A, *’—-fbfnj this Hon'ble Tribunal may be pleased to extend
the time as special case upto 2nd Feb'98, for filing of
counter affidavit in Miscellaneous Appliuatipn Nc, 969/07 in
0.A,S,R,No,2581/97 and pass such other order or orders as this

. ]
Hontble Tribunal may deem fit and proper.

',,.-—-'—h
DATE: 2-12-q7 Counsel for Petitioner,’

he

‘ -



BEFORE THE CENTRAL‘ADMINISTRATIVE TRIBUNAL
HYDERASAD BENCH AT HYDERABAD
MA NO, 969/97 IN OA/8% NO, 2581497 .

Between :

Shri M Neckayva - Petiticner
and v/8 .
1. The Secretary, Ministry of Defence, ~ Responcents

Govt of Tndia, Wew Delhi.

2. The Secretary., Ministry of Revenue,
Govt of India, New Delhi.

3. The Engineer-in-Chief,
Army Headquarters, New Delhi.

1

4, The Chief Engineer, 1
Southern Jommand, Pune, Maharastra State
5. The Chief Engineer,

Navy, Station Road, Visakhapatnam

6. The Commander Works Engineers, Station Read Visakhapatnan

AFFIDAVTIT PILED 2Y THE PETITICNERS,//RESIGUDENTS

I, Avinash Chand Kaura, SE aged about 54 years cccupatio)

Commander Wdrk$ fngineers, Staticn Road, Visakhapatnam, do
hereby solemnly affirm and sincerely state on Cath as
follows &=

1. T am eﬁployed in the Office of the 6th Respondent
herein and such‘I am well‘acquainted.with the facts of the
case., I am authorised to give this affidavit on behalf of
all the Respondents herein.

2. T submit that this Hon'ble Tribunal OA/SR No. 2581/97
was received on 18 Nov 97. In the OA the Hon'ble Tribunal
has granted time upto 02 Dec 97 for filing of Counter
Affidavit. |

3. It is submitted that the filing cf counter Affidavit
in the Hon;ble Tribunal involves let of procedural things.
It- is further submitted that the draft countef reply is
required to be approved by the Respondent No.5 and legal

opinion from 3Branch Sectt, Govt of Law,

ATTESTOR DEPONENT
KN SINHA) (A.C. KOURA)
D.C.W.E. E/M S B

. SUMANDEH Vi DRdS EN |
For Comdr, Wks, Engrs. SRR 7 EGINEER,
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‘Justice & CompanyhAffairs; Bangalbré is to be obtained.
The said process takes considerable -time and, therefore,
the time granted by the Hon'ble Central Admimistratiﬁe
Tribunal, Hyderabad Bénch, Hyderabad for filing of counter

affidavit is required to be further extended.

4, - It is, théxéfére, praved that the Hon'ble Central
Administretive Tribunsal, Hyderabad in the ciicumstﬂncés
explained above may‘be pleased to extend the time as
special case upto 02 Feb 98, fér £filing of counter’
affidavit in Miscellanecus Appliéation N@. 969,/97 in
Original Applicatian/sﬁ No. 2581797 and pass such other
erder or orders as t‘nj_.s Hon'ble Cen'tral Ach“?linistx‘ative

Tribunal may deem fit and proper in the interest of Justice.

.

Sorm and signed before me.

on this the _ 20 Th  Qay

of November 1997

-at visakhapatnam.

ATTESTOR ' DEPONENT
Lo 4 K/@uA;~5:i%ﬂ#£§Vﬁa_
(&EN. SINHA) (A, C. KOURA)
N S E
D.C.W.E. ENY COMMANDER WORKS ENGINEER.

For Comdr, Wks. Engrd
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BEFORE THE HON'BLE CENTRAL QDWINl%ThMT:TUE TRIBLINAL 2
HYDERGEAD

m.5.809 oF 1997,
N
2.8%925% OF 1997,

. Betwoen:

i

M. Nookavva. soRipplicant.

and

L.Bovi., OFf India Minis try of Defence,
Fap. by its Secretary, New Delhi.

2. Bovie of India Ministry of Revenue, ‘
Fep.by its Secretary, New Deihi. ;
e

teres,

A Engineer-—ln- Chl;f Army Head Quar
Mew Delhi.

ief Engineer,
tveen CmmmdmA3Pune“
Mahmramhtiq State.

.

G Chief Enginesr Mavy Station Road,
Visakhapatanam.

&. Commander Works Engineer, ‘ .
Gtation Road, VL%aihlthﬂﬁm. o Respondenbs.

1

PFTITIDN FILEDR UNDER FROVISION 21 11y OF © A 7T alt 1985

For the reasons shtated in th@'atcmmpanhyihg affidavit
fhat the Hun”hlﬁ,Tribunal may be plsased condone the delay of
(§93+ days in filing the present 0.4. and pass such order or
other orders under the circumstances of the case and interast

of Justice.

Hyderabad.

Dateds 12/9/1997. _ Counsel for Applicant.
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g8 dated 1E/2/1991. T
i
Ee Tt is submitted that the applicant alond with others

|
BEFORE THE HOM'BLE CENTRAL ADMINISTRATIVE  TRIBUMAL:
HYDERARAD 2 ‘
M“ﬁnclbqimf 1997
N
0.A% 258 OF 1997
Betweens
M. Mookayya. ' ) ,uﬁgpiicaﬂtu
aid , ; :
The Government of India ‘
Ministry of Defence, and 3 othsrs. . Respondants.
|

AFFIDAY DT !

I, M. Nookavya, §/0. Late Venkanna, &gmd Ay vears
R/o. Yisabhapatnam, temararly come over to Hyderabad do hersby
o

solmnly affirm and state oath as follows:

1. Tt is submitted that I am the patitiﬂner hersin
|

arid Applicant in 0.A. and as such I am wall a&quaiﬁtaﬂ with

the facts of the case. }
g 1t is submitted that the above U.A. 1% filed challenging

1

the procesdings iagu@d by the Gﬁief Engineer-{ﬁavyiy Vigakhapat-

némﬁ Mo. 14RRB/B/7CA/I1IG/ELR dated B8/711/71995 ﬁEjecatiﬁg the calim
of the applicant for one time promotion [in éitﬁ) in accordance
with the OM dated 13/9/1991 as illegal and afhétwarg and tor

consaquential diresction of extending one tim% oeromotion (in situ)

with wffect from 17471991 in accordancsa with OM MNo. 18(1y/E~IT1/

filed 0.6.8.R.No. 1B844/96 ip Mof.nrl. £27/94 challening the pro-
ceadings No. 14880/B/C/316/EIR. dated Bfllfi??é‘iﬁaued by bhe

Chief Enginger Mavy, Visakhapaatnam befors this Hon ble Tedibunal,

|
The Hon 'ble Tribunal waspleassed {o direct the applicants o
: )
file individual applications challening the absove said Fro-
4 ‘i(J . . ‘
ceedings. Hences the present O0.A. is filed.

, Deponent.
3

| LaE
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4 . It is respectfully submitted the immediately aftsr Pt

passing the orders, the applicant Couwld not apprbach this
Mo ble Tribunal  due €0 pauvcity of funds, HEncé gelay ocourad.

The deley in filing the present spplicetion is n@ither Wil ful moe

1
i

wonton, but due to the reasons narrated abaove. W

. It is thergfore prayved bhat the Hon Ble Tribunsl may be
plessed to condone the delay of ( E%QQin 41 ing the present .4,

and pass such order or other orders under the circumstances of

i

the case and interest of justiace.

T

Deponent.
i

Solmnly affirm and signed .

before me at Hyderabaod, on 7/971997. ‘

Aodvorate/ Hyderabad.

as osuech T oam well acguainted with the facts of the




TN THE CENTRAL ADMINISTRATIVE TRIBUNAL:HYDERABAD BENCH

AT HYDERABAD

M.z 0. OS5 oF 1997

in
oa.Zw. 258\ or 1997

Betweens:

M. Nookayya

s/0 Late Venkanna

MES NC.147469, aged 46 years

Mazdoor 'D’'r CategOry :

r/o visdkhapatnam v+« ADplicant/
g : Applicant

andg

l . Government of Indis
Ministry of pefence
repe. by its Secretary !
Wew Delhi

2 . Government ©f India
'Ministry of Revenue
rep. by its secretary
New Delhi :

3+ Engineer-in<ghief
Army Headquarters, New Delhi

4 . chief Engineer
south command, Pune
Maharastra gtate

55 chief Engineer
Navy station Road

vigakhap atnam
6. commander, works Engineer o
Station Romd, Visakahapknam .o gespondents/
; espondents
|

M.2e FILED UNDER SECTICN 3512) of central Admn.Act 1985

It is submitted that the above O.A. is filed
by the applicant challenging the action of the
respondents in not granting situ promotion in

accordance with O.M. NO.10(1) /B.ITI/ /88 Gated 13 .9,1991

ve 2




3. It is submitted that we have zollected the

this the 24th september, 1997 at Hy derabad.

13
o
LA

ad rejecting the claim vide proceedings NO .14000/8/
CA/316/EIR dated 8,11.1995 issued by the chief

Engineer (Navy)., Visakhapatnam.

2e It is submitted that the Scrunity Officer of

this Hon'ble Tribunal has returned the file raising

some Objections regarding delad in appro aching this
1

Hon'ble Tribunal,

i
file and same could not be re-presented within the
time due to misplacement Of the bundle at our office.
NOw t‘hg;bundle has been traced by that time some delay
Occurred in re-presenting the bundle_‘. The delay in
re-presenting the bundle is neither wi%!.full nor wanton

but due to the reasons explained above. Unless the delay
is condonal in re-presenting the file, the applicant would

not get arny relief.
It is therefore prayed that the Hon'ble geup

Tribunal may be pleased to condone the delay of% day s
' &
in re-submitting the bundle and pagss such other order

|
or orders as the Hon'ble Tribunal deems fit and proper.

I; P.sudheer Ra0, s/0 P.Mur%lidhar Rao, aged
ahout 29 years, r/o Hyderabad, océg Advocate; counsel
for the applicant herein, @0 herely verify a?i%?%ﬁat
the contents in the above M.A. are true and correct

to the best of my knowledge and beli:ef. Verified on

Lgaﬂfﬁ« I e k
/& N Tr.COUNSELYFOR APELI CANT
COUNSEL FOR MPLICANT.

TO: Registrar,Central Admn, Tribunal, Byderabad.
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for the following reasons:-

(i)  The applicant was fixed at a higher stage than

the minimum scale of Group-'0D', when he joined Visa-
khapatnam in a different Unit. Hence, he cannot ba
promoted unless a Junior to him is drawing more pay than
him. For this they relied on the point of Doubt .no.7,
clarified in the letter No.G.I.,M.F.,0.M.F.No.10(1)/E.
111/88, dated:25-5-13992(Annexura.V, page.16, No.179).
.They also submit that the applicant was transferred from
one saniority unit to another seninrify unit and his pay
was higher than the minimum. Hence, tﬁe applicant is

not entitled for the same.

(i1) The respondents also relied on the Memorandum
Nu.?904D/RpUS/EIC(1); dated:B8-10-1986, (enclosed as
Annexurs.R-2 to the Reply), tc come to the conclusion
that the applicant whan he came to different seniority
unit, his seniority will be altered from the date of his
joining, and on that basis the applicant is mot entitled

for the relief asked Por in this ODA.

Te Ue have heard both sides.

8. The main condition prescribed for granting in-sity

promotion is three-fold.

(i) employses who are directly recruited to
a Group'C' or to Group'0' post;

(ii) 'employeas whose pay on appointment teo such
a post, is fixed at the minimum of the scals;

(iii) employees who have nct been promoted on
regular basis even after one year on reaching
the maximum of the scale of such post.

Sl

£
sSesssdeserevead

and
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9. Thers is no doubt that the applicant is a Group'D’
Official. His pay on appointment to a Group'D’' was
fixed at the minimum scale of pay wher he joined ths
Project. But he drew pay at a higher stage when he came
to Visakhapatnam. Uhether that fixation of pay when hae
joined Visakhapatnam will stand in tha way of the appli-
cant toc get In—sitd promotion is a point for consideration

The third condition is aglsc fulfilled in this case.

10. The main contention as stated above is that the

applicant was fixed at a'highar scale when he‘joined at
Visakhapatnam and hence, hs is not sntitled Por the |
In-situ prometion. But he can be granted in-situ promoctio
only if hs fulfills the clarification giveh undar point
of doubt no.7 of the lstter dated:25-5-1992, The clari-

fication for peint of doubt no.7 reads as belowu:i-

"Clarification.- Yes¥f, such persons ara

aligible for in-situ promotion in terms

of para.2(e) of the OM, dated:13-9-91,

viz., from the date a directly racruited

person junior to him in the new Organisa-

tion whose pay was fixed at the minimum

of tha scale becomes eligible for promo-

tion."
1. The applicant was fixed at a higher stage in the
MES Organisation when he came to Visakhapatnham after
relieving him from the earlier Project. The wvery fact
that they have given him a higher fixation means that,
the Urganisation had recognised his previous service and
on that basis he had bean fixed at a higher stég& Having
recognised his service in the sarliar Projact, At cannot

be said that the applicant got the fixaticon in a higher

stage without any consideration. 1If sp, it ‘has to be

.I.'I..t....ﬁ

la]




‘6-‘

held that the applicant was not fixed at a higher stage

when ha joined the service as Group—'D'. Ha was fixad
in the minimum scale of a Group='0' whan he joined the
Project. Hence, the respondents cannot reject his case
on the ground that his pay was fixed at a higher stage

when he joined as Group~'0'.

el

12, The[gminﬁ for consideration is whether he came to
a different Orgenisation. MES is a one Organisation.
Coming frdm one unit to another in the same Organisation
cannct be treated as having transferred to other Organisa-
tion. If the applicant comss from MES Urganisaﬁinn to
other Organisations like Rgiluways and P & T, then it can
be considered as haviﬁg been transferred 5;35 diffarent

Organisation. In this case the abplicant was transferrad

from the Project Unit of the MES Drganisétian to another

Unit at Visakhapatnam of MES Organisaticn. Hence,it has
to be hald that the applicant was transferred within the
same Organisatiocn not outside the gaﬁ?’ﬂrganisatinn. Th
elarification for the point of doubt no.7 clearly states
that when a person or employees is transferred from one

Organisation to other Dréanisation, in-gitu promotion i
permissible only if a directly recruited persem junior
him in the new Organisation whose pay was fixed at ths
. minimum of the scale becomes eligible for pramotion. A
we have already observed that the applicant was transfgrre
within the same Organisation, the clarification given
above should not stand in tha way of tha applicant fo

refusing to give him the in-situ promotion.



13. The lsarnad Counsal for the Respondents tried

the transfer from one Organisation means,

WUhan

to read that

one seniority unit to another seniority unit.

the purport of the clarification is very clear, there

is no need to interpret that clarification in a way the

respondents feel i3 advantageous to them. The clerifica-

tion clearly states that in-situ promotion is impermissible

only if an employes iz transferrad from oRe Urganisation

to another Organisation but not from ons Seniority Unit

to another Seniority Unit. Hence, this contention of

the respondents also has to be re jected.

14. In view of the above, we are of the opinion that
the impugned Order No.14000/8/CA/316/EIR, dated:8~11-199%,
is issued uithaut application of mind. Hence, that
impugned Order has te be set aside, and a further direckior
has to be given to consider the cass of the applicant flor
in-situ promotion in accordance with tha rules laid doyn
in the Memorandum No,10(i)/E.I11/88, dated:13-9-1991,
which has been extracted in Para.8 supra. e meks it
clesar that the applicant is not entitled for any consg-
quential bemefits as thers was s reasonable doubt in [the
minds of the respondents which has been cleared by.tﬁis
Judgment and because of that we do not give any consp-
quential benefit except directing the raspondants t;
grant him in-situ promotion in accordance with the ;ula

within a pericd of three months from the date of rgceiy

of a copy of this Ordersffe i» (Hvurae edgivte, Lo

bl
’)\/ . .‘hn........a{




15.

S|

In the result, the follouwing direction is giveni-

The impugned Order No.14000/8/CA/316/EIR,
dated:8-11-1995 (Annexure.X, pagse.24 to the
0A) %é hereby set aside. Ths case of the
applicant should be considered for promotion

as per the in-situ promotion Scheme within

three months from ths date of receipt of a

caopy of this Order in accordance with law.

He is entitled Por fixation in the scaleLps

Lﬁ&A%nW&L‘ is[due to in-situ promotion from the date

164

PR
DSN

~of actual promotion to the higher grade.

The OA is ordered acccrdingly; No costs.

AMESHWAR ) ( R.RANGARAJAN )
mgggzﬁ(aunL) MEMEE R (ADMN)

UATED this tha 31st day af Rarch, 1999

Cictated to steno in.the Open Court 74 f
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for the following reasons:-

(i)  The applicant was fixed at a higher stage than

the minimum scale of Group-'0D', when he joined Visa-
khapatnam in a different Unit. Hence, he cannot ba
promoted unless a Junior to him is drawing more pay than
him. For this they relied on the point of Doubt .no.7,
clarified in the letter No.G.I.,M.F.,0.M.F.No.10(1)/E.
111/88, dated:25-5-13992(Annexura.V, page.16, No.179).
.They also submit that the applicant was transferred from
one saniority unit to another seninrify unit and his pay
was higher than the minimum. Hence, tﬁe applicant is

not entitled for the same.

(i1) The respondents also relied on the Memorandum
Nu.?904D/RpUS/EIC(1); dated:B8-10-1986, (enclosed as
Annexurs.R-2 to the Reply), tc come to the conclusion
that the applicant whan he came to different seniority
unit, his seniority will be altered from the date of his
joining, and on that basis the applicant is mot entitled

for the relief asked Por in this ODA.

Te Ue have heard both sides.

8. The main condition prescribed for granting in-sity

promotion is three-fold.

(i) employses who are directly recruited to
a Group'C' or to Group'0' post;

(ii) 'employeas whose pay on appointment teo such
a post, is fixed at the minimum of the scals;

(iii) employees who have nct been promoted on
regular basis even after one year on reaching
the maximum of the scale of such post.
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9. Thers is no doubt that the applicant is a Group'D’
Official. His pay on appointment to a Group'D’' was
fixed at the minimum scale of pay wher he joined ths
Project. But he drew pay at a higher stage when he came
to Visakhapatnam. Uhether that fixation of pay when hae
joined Visakhapatnam will stand in tha way of the appli-
cant toc get In—sitd promotion is a point for consideration

The third condition is aglsc fulfilled in this case.

10. The main contention as stated above is that the

applicant was fixed at a'highar scale when he‘joined at
Visakhapatnam and hence, hs is not sntitled Por the |
In-situ prometion. But he can be granted in-situ promoctio
only if hs fulfills the clarification giveh undar point
of doubt no.7 of the lstter dated:25-5-1992, The clari-

fication for peint of doubt no.7 reads as belowu:i-

"Clarification.- Yes¥f, such persons ara

aligible for in-situ promotion in terms

of para.2(e) of the OM, dated:13-9-91,

viz., from the date a directly racruited

person junior to him in the new Organisa-

tion whose pay was fixed at the minimum

of tha scale becomes eligible for promo-

tion."
1. The applicant was fixed at a higher stage in the
MES Organisation when he came to Visakhapatnham after
relieving him from the earlier Project. The wvery fact
that they have given him a higher fixation means that,
the Urganisation had recognised his previous service and
on that basis he had bean fixed at a higher stég& Having
recognised his service in the sarliar Projact, At cannot

be said that the applicant got the fixaticon in a higher

stage without any consideration. 1If sp, it ‘has to be

.I.'I..t....ﬁ

la]




‘6-‘

held that the applicant was not fixed at a higher stage

when ha joined the service as Group—'D'. Ha was fixad
in the minimum scale of a Group='0' whan he joined the
Project. Hence, the respondents cannot reject his case
on the ground that his pay was fixed at a higher stage

when he joined as Group~'0'.

el

12, The[gminﬁ for consideration is whether he came to
a different Orgenisation. MES is a one Organisation.
Coming frdm one unit to another in the same Organisation
cannct be treated as having transferred to other Organisa-
tion. If the applicant comss from MES Urganisaﬁinn to
other Organisations like Rgiluways and P & T, then it can
be considered as haviﬁg been transferred 5;35 diffarent

Organisation. In this case the abplicant was transferrad

from the Project Unit of the MES Drganisétian to another

Unit at Visakhapatnam of MES Organisaticn. Hence,it has
to be hald that the applicant was transferred within the
same Organisatiocn not outside the gaﬁ?’ﬂrganisatinn. Th
elarification for the point of doubt no.7 clearly states
that when a person or employees is transferred from one

Organisation to other Dréanisation, in-gitu promotion i
permissible only if a directly recruited persem junior
him in the new Organisation whose pay was fixed at ths
. minimum of the scale becomes eligible for pramotion. A
we have already observed that the applicant was transfgrre
within the same Organisation, the clarification given
above should not stand in tha way of tha applicant fo

refusing to give him the in-situ promotion.



13. The lsarnad Counsal for the Respondents tried

the transfer from one Organisation means,

WUhan

to read that

one seniority unit to another seniority unit.

the purport of the clarification is very clear, there

is no need to interpret that clarification in a way the

respondents feel i3 advantageous to them. The clerifica-

tion clearly states that in-situ promotion is impermissible

only if an employes iz transferrad from oRe Urganisation

to another Organisation but not from ons Seniority Unit

to another Seniority Unit. Hence, this contention of

the respondents also has to be re jected.

14. In view of the above, we are of the opinion that
the impugned Order No.14000/8/CA/316/EIR, dated:8~11-199%,
is issued uithaut application of mind. Hence, that
impugned Order has te be set aside, and a further direckior
has to be given to consider the cass of the applicant flor
in-situ promotion in accordance with tha rules laid doyn
in the Memorandum No,10(i)/E.I11/88, dated:13-9-1991,
which has been extracted in Para.8 supra. e meks it
clesar that the applicant is not entitled for any consg-
quential bemefits as thers was s reasonable doubt in [the
minds of the respondents which has been cleared by.tﬁis
Judgment and because of that we do not give any consp-
quential benefit except directing the raspondants t;
grant him in-situ promotion in accordance with the ;ula

within a pericd of three months from the date of rgceiy

of a copy of this Ordersffe i» (Hvurae edgivte, Lo

bl
’)\/ . .‘hn........a{




15.

S|

In the result, the follouwing direction is giveni-

The impugned Order No.14000/8/CA/316/EIR,
dated:8-11-1995 (Annexure.X, pagse.24 to the
0A) %é hereby set aside. Ths case of the
applicant should be considered for promotion

as per the in-situ promotion Scheme within

three months from ths date of receipt of a

caopy of this Order in accordance with law.

He is entitled Por fixation in the scaleLps

Lﬁ&A%nW&L‘ is[due to in-situ promotion from the date
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~of actual promotion to the higher grade.

The OA is ordered acccrdingly; No costs.

AMESHWAR ) ( R.RANGARAJAN )
mgggzﬁ(aunL) MEMEE R (ADMN)

UATED this tha 31st day af Rarch, 1999
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