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14,

0.A.N08.12_73, 1274, 1275, 1276, 127? and

1278 of 97, ;

Date ofOrders 30-9-97,

Betweens | | . g
Se Nagabhushanam. .o Appljicant‘:ln OA 1273/97. :
R. Varada Reddy. ee”  =do= 0.A.1274/97.
V.Jayaramudue oo ~do~ OA 1275/97.
D.Guru Murthy. .o -do- OA 1276/97.
R, Jayarajue .; -c;io- O.A 1277/97.
D, Krishna , P -ldO- oA 1278/97.

and ’ | «+ Applicants,

‘IL‘ ! “/
1. Union of India rep. by -
Secretary of Ministry of Communications
and Director General,/
Dept .of mlecommunications, New Delhi-1.

2. Chief General Manager, Telecommunications,
A.P.Circle, Nampally Station Road,

3, Telecom District Manager, (TDM) !
Telecom Dist.Kurnool-;. : . I

4. Divisional Engineer (Administration) |
0/0 TDM)} Kurnool-l. :
S, The Junior Telecom Officer(JTo)

Phones, Adoni=301, X .
| o« Respondents in

| all cases.

For the Applicants: Mr. B.S.A.Stayanrayana, Advocate in all cases

For the Respondentss Mr. K.Bhaskar Rao, iAddl.CGSC. {0A 1273/97&
‘ : Oea.1274/97

Mr. J.R. Gopal Rao, Addl.CGSC. (OA.1275&1277/97.)
Mr. V.Vinod Kumar, AddliCGSC, (OA.1276 &1278/97. )mm

CORAMs P ,
THE HON'BLE MR,H,RAJENDRA PRASAD 3 MEMBER (ADMN)

(..contd..)
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‘OA,1273/97, 1274/97, 1275/97,1276/97, 1277/97 and 1278/97

dt.30-9-97

grder

(per Hon, Mr, H, Rajendra prasad, Member (Admn,)

This OA has its genesis in an earlier case (OA.777/96)

disposed of on 18-6-1996 wherein the provisions of the scheme

concerning the conferment of temporary status and regulari-
sation of services of casual labourers in the Telecom Depart-
ment were examined at some length and certain directions ﬁere
issued, Pursuant to the said directions, the applicant
submitted a representation to the 1st ReSpbndent setting out
his grievances, The reéresentation was turned down by &
Respondent¥2, presumably on the directions of [-- - Respondent-1,
although it is not very clear if the issues raised in the
representation at Annexnreé3rwe£e duly examined at the level
of Respondent-1.

2, The impugned order raises two points :

i) Observations of this Tribunal in para-3 of judgement in
OA.777/96 refer to the extension of the scheme {(for the
purpose of conferment of temporary st.atus-. etc,, on casual
laboug¢rers) to only those wofkers who were recruited up to
10-9-1993, This extension to the scheme referred to tas
given by the Départment‘of Posta and is not, therefore,
applicable to the Telecom Department. '

1i) The applicant was not engaged as a casual labourer at all,
but was merely awarded a contraét for a Specifié piece of work
to be completed, either by him or by his agent, for a speci-
fied amount, The contract was to be renewed every month.
Inasmuch as the applicaﬁt is not a casual labouref, but only

a contract-labourer, the benefits of original scheme shall

not be available to him,
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3. Mr. Satyanarayana raises the following points with
reference to the above :

3.1 The plea that the scheme applies only to the Postal
Department and not to the Télecom Department is not valid

any more in view of the Supreme Court Decisions in W.P.1246/88, .

1248/88 and 176/89 and 177/89, wherein also the applicants
were from the Telecom Department, and where the Respondents
advanced . & similar pléa. The Hon'ble Supreme Court held as
follows : |

"It is also contended by the counsel that the decision
rendered in that case (Daily-ratéd casual Labouéfe:s VS,
Union of India and others - 1988(1)SCC 122) also related to

Telecom Department as earlier Postal and Telecom Department
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was covering both sections and now Telecom has become a separate

Department, We find from paragraph;4 of the reported decision
that communication #ssued ﬁé Gereral Managers of Telecom have
been referred to support the stand of the petitioners....

No distinction can be drawn between the petitioners as
a class of employees and those who are before this Court in
the repofted decision on principle, Therefore benefits of
the decision must be taken to apply to tﬁe petitioners, It is
accordiﬁgly directed that the respondents shall prepafe a
scheme on rational basis for absorbing as far as practicable
casual labourers, 1nc1udin§ the. petitioners, who have conti-
nuously worked for more than one year in the Telecom Depart-

mnt...“

3.2, The Telecom Department themselves extended the operation.

of this scheme to all workers recruited upto 17-12-1993, vide
DOT, New Delhi, letter No.269-4/93-Stn-II, dt.17-12-93,

3.3. The so-called contract is non-existent in theeye of
law since it violates many provisioﬁs of the Contract Labour

..3.
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{(Regulation and Abolifioq)Act, 1970, published in Gazette
of India Extraordinary, Part II, Section I dated Sept.7,1970
at pages, 301, 302, 303 and 306. 7There can be no justifi-
cation to comvert a casual labourer overamight and grve;"f a
mew nomemclature to a whole " .. class of workers who were
officially called Casual Labourers until recently. Sri K.
Bhaskar Rao, learned Counsel for the Respondents submits
that tﬁe Applicant was neither a éasual-labourer nor a
contract-labourer but a jab-contractor, The distinction
sought to be made is not clear -gr. understandable. This
particular submission in any case is at variance with para=-2
of the impugned order and, theréfore, the same needs to be
elaborated. )

3.4. Regular work of a peremnnial nature, the need for which
continues to be felt, ought not be entrusteddn ‘contract' to -
even casual labourers, Section 10 of the said Act is
relevant, Support can be drawn from the judgement of the
Hén'ble Supreme Court in Gujarat Electricity Thermal Power
Station, UKAI, Gujarat Vs, Hind Mazdoor Sabha and others
1[1995 Soc(L&S) 1166] wherein their Lordships have referred to
the provisions of Sections 8 and 10 of the Act in para 15 of
the judgement, V

3.5. The observations of Ernakulam Bench of this Tribunal
in K.M, Q{adruddtgn & Others vs, Union of India and others
in OA.907/96 - 1997(35)ATC 227) need to be taken note of
where it was held that fixing a date arbitrarily in the -

context of the existing scheme (for conferment of tempé:rary

~ status etc.) is not valid, since no particular sanctity could

attach to any specific date in the stated context, The same
ratio decidendi would apply to the facts of the present case
as well and fixing a cut-off date of any kind would not be

valid in law.
. ..4.
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3.6, According to the Act several steps are necessary
‘ which may be
to be taken prior to any decision ;‘,made to employ contract
labouger or award contract to any agency and many considera-
wshich may come info ploy and determine the validify of
tions . #; TR .-j.such a decision, For example, it
shall be necessary to consider and determine whether the
process of‘Opetation, or other work, is 1ncidéntal or nécessary,
whether the work is of pereanial nattre, whether it is of
sufficlent duration having regard torthe nature of the work,
whether it is done ordinarily through regular workmen of
. establishment or any establishment similar thereto, and finally
whether it is sufficient to employ considerable ﬁumber of
regular workmen, Indeed tﬁtiiﬁkention of the _:ﬁ_ Act ijko
restrict the employment of contract labour or atleaét regulate
it wheré justified, besides mitigating the rdgours of the
contract system, if so perceived in a particular work/employ-
meﬁt situation. This Act constitutes thibltimate law of the
land in this regard, and cennot ordinarily be violated without
adequate'extq?nuation or justificaiion. ‘
3.7. Giving a different nomenclature to the existing or
erstwhile casual labour force and calling theﬁ by a new name
of contract labouers many not be permissible at all, espeéially
fér the following reasons 3
a) A contract is never entered into whth an individual
labourer: |
b) The services of a recognised agency have to be availed
of for the employment of con&act labour:
c) The so-called contract in this particular case also con-
tains certain unusual features in that the wotk 15 regquired to
be done in three spells of two hours ‘each not morqpor less,

and also thaﬁkhe work can be performed on behalf of the

so-called contract labourer by any member of his family,

..5.



None of the above features would stand scrutiny in terms of

the relevant Act.

3.8. Under the circumstances, it may not be possible to accept
or uphold the contentions df the respondents that the applicant
was either a contract labourer or a job-contractor. It is

indeed possible to assert that the applicant, who is termed as a
job=contractdr or contract-laboure; by the respondents, is none
other or different from the casual labourer of yesterday, which '
he indeed was, by record, Tﬁe nature of ks work has not
changed in any menner nor has the continuing necessity - not-
withstanding many instructions issued by fhe respondents 1 & 2

to theif subordinate units - or the type of work performed by the-
applicant ceased or altered in any way. The applicants have been
engaged and their services utilised on the work cof delivery of
telegrams to urban and semi-urban areas, It would be futile to
suggest that the need or justification of this basic iteﬁ of
public service has or can even come to an end, Actually, with the
rapid increase in population and spectacular expansion of telecom
network in recent years, the need to maintain an efficient
delivery machinery has, if anything, increased over the same
period., If the applicants ha§e indeed been employed in this item
) of work and gained wvaluable experience, then the action of the
respondents in engaging *contract' lébourer for £h-1s purpose on
a monthly renewable basis would not seem to be adequate or
satisfactory.

4, In view of what has been stated above, it becomes neéessary
to examine the issues raised herein in depth., The respondents,
shall, t}erefore, file a counter affidavit covering, interalia,
the points raised by the applicants, This may be done within
four weeks. List the case  ~ soon thereafter,

5. Meanwhile, it is directed that the respondents shall not
operate or inttiate any follow-up action pursuant to énnedure-4
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to the OA'(NO.DA/STP/ZO-B/KNL-QB, dated 13-4-97)., It is
further directed that the applicant shall continue to be
engaged on the stated basis of their existing engagement
until further orders,

6. Accordingly the OA is admisted.
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