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CENTRAL ADMINISTRATIVE TRIBUNAL HYDERABAD BENCH AT HYDERABAD

0.A.NO. 1519/97.

Date of Order: 1-4-98.

Between:

Swapan Adhikary. :
.e AppliCaDt.

and | | i
1. The Director General of Mines gafety 7 i
Post and District Dhanbad 826 001, Bihar. ' - _ /
2, Mhion of India, rep. by Secretary, - /
Ministry of Labour, Shramshakthi Bhavan, !
New Delhi-1, : /
‘ P Respondents, i
. : i
7 4
For the applicants: Mr. Briz Mohan Singh.R. advocate, CAT.Hyd. ;
For the Respondentss Mr, V.Raje'sﬁar Rao, Addl .CGSC,. /
CORAM: : . {‘
THE HON'BLE MR, H,RAJENDRA PRASAD : MEMBER(ADMN) .
THE HON'BLE MR.B.S.JAI PARAMESWAR : MEMBER(JUIL) ;'
The Tribunal made the following orders=- _ /

Heard Mr.Suryanarayana for Mr.,R.Briz Mochan Singh ,

on behalf of the applicant and Sri V.Rajeswar Rao© for the responddnts

J
1, The applicant was proceeded against under Rule 14 of (

ccs(cca) Rules, 1964 in October, 1994. The charges were a sequel/
to certain investigations by the CBI, One of the three charges |
yas ig13§equently dropped and the proceedings ended fibally in ‘;

~i+h imposition of penalty of censure on the appl/l

2. Parallelly, a charys-.. .
on 30-11-1994 in the Court of Sub-Judge,“% “]?,{Q{Eted by the CBI!

is stated to be pending finallsation. Meanwhile, the d.;se of § %
applicant for promotioy to the post of Director (Mines Safety) /was
duly considered by a DPC on 5-1-1996, and the results were kep

in sealed cover owing to the pendency of the cases referred t4f g
The respondernt s made a reference to the CBI, for their clearan.
of the applicant's promotion. The CBI declined to give such

clearance. : -f

3. The learned counsel for the spplicant, Mr.Y, Suryanarﬁy
argues that althrough para-S of DOP&T OM. 22011/4/91-Dstt(A)
dated 14-9-92 makes it obligatory for the appointing authox::,lty
counsult CBI in the matter and to take their views into acc bun
where the Departmental proceedings or criminal prosecutionjaro
out of the investigations conducted by the Bureau, it was lequ




2= . ‘ | 41

incumbent on his pért to initially come to atleast some provisional
conclusion on the aspects mentioned in sub paras (a) to (e) of

the said para. It is not kmown whether this was done before a
reference was made in the matter to the CBI., 1In the absence of any
indication to this effect, it is contended by Sri Suryanarayana
that the CBI may not havehhd the benef;t of having the views of the.
Appointing authority before them prior to giving, or withholding,
their concurrence. The respondents have no doubt filed the reply
received from the CBI., The issue raised on behalf of the applicant
does not, however, become apparent from this reply alone. It is,
therefore, necessary to ask the respondents to produce a copy '
of their letter addressed to the CBI (para-3(c) of the counter)

as also of the notes and orders in the concerned file which may
have led to this reference being made to the ¢CBI., This may be

done within four weeks.

4, ~ Be that as 1t may, it is in01dantally seen that paras
5.1 of the same OM lays down on an adhoc basis where departmental
(or in this instance criminal) case filed against him is not

‘concluded before the expiry of two years from the date of the

meeting of the IPC. It would, therefore, be advisable for ‘the
respondents to proceed to deal with the case of the appllcant on

Taed o LI -

that it would not be against public interest to allow adho¢ promo-

.tion to the appllcaqt. If such a view comes to be taken, the
' procedure prescribed in para 5.2 could be followed in dealing with

the case further. This needs to be done with reasonable exnedition

A Nl WGHG\'\—ZII

5. The OA may be llsted before the Division Bench after

four weeks.

'//L‘ - /“j‘-w rr

Ibputy Reglstrar

1, The Director General of Mines Safety Post and Dist.Dhanbad~1,
Bihar,

2. The Secretary, Union of India, Mlnistry of Labour,
Shramashakti Bhavan, Rafi Margm New Delhi-l.

3. One copy to Mr, R.Briz Mohan Singh, Advocate, cAT.Hyd.

4, One copy to Mr, V,Rajeswar Rao, Addl, CGSC. CAT.Hyd.

5. One sparecopv.

pvm.

|
|
|
|
|
|
|
|
|
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL: HYDERABAD BENCH

0A.1519/97

Betveen

Swapan Adhikary

and

1. Director General
of Mines Safety
Post & Dist, Dhanbad
Bihar 826001

2. Unionof India

rep. by Secretary
Min. of Labour
Shrams$hakti Bhavan
Rafi Marg,New Delhi 1

Counsel for the applicant

Counsel for th= respondents

Coram

Hon. Mr., R. Rangarajan, Member (Admn.)

Hon, Mr. B.5., Jail Parameshwar, Member (Judl)

"

AT HYDERABAD

dt.10-8-99

: Applicant

o]

: Respondents
t R, Briz Mchan Singh
Advocate

: V. Rajeswara Rao
CGEC




" the applicant for promotion to the post of Dirsctor, Mines

whether or not the sppointing authority of 'the applicant

R ..

OA.1519/97 dt.10-8-29
Qrder

Oral order (per Hon, Mr. R. Rangarajan, Member (Admn.)

Heard Sri R. Briz Mohan Singh, learned counsel for the
applicant and Mr., V. Rajeswsrea Reo, l;arned standing counsel
for the respondants,

1. The applicant in this OA is & D=puty Diresctor of Mines
Safaty. His prayer in this OA is for a declaration that the

action of the Respondents in not reviewing and considering

Safety, in terks of paragrabphs 4 and 5 of the DOPT, OM No.
22011/4/91-Estt(A) dated 14-9-1992 bs illagal etc. andeSSue
consequential direction to the respordents to conéider the
case of the applicant for adhoc promotion in the ensuing DPC
for promotion to the post of Director, Mines Safety, in terms
of paragraphs 4 end 5 of the DPPT letter dated 14-9-92 with
all consequential bénefitsa

2. From the various observations of this Bench i) on
12-11.97,~-7 ii) on 1-4-i998 and iii) 21-9-98, it is evident
that this OA has been deslt with:humber of times aﬁd some
views nearing disposal of this OA had already been taken.
Hence, at this late stage to reconsider Issues once again
afresh is not considered necessary. 1In this connesction we
will only reproduce docket order dated 21-9-1998 which reads
as below ¢ -

| "Heard Mr, Y. Suryasnarayane for thes applicant and Sri

’

V. Rajeswara Rao for the respondents,

%

2, The main point for consideration at this stage éﬁg as to

examined the case of the applicant for adhoc promotion in
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terms of sub para (a) to (e) of para-5 of the DOP &T Circular
dated 15-9-92 ﬁriAr tc consultation with the CBI., For this
purpose we had directed the relévant file to be produced for
our perusal. Mr. N. Satys Murthy Dy. Director, ¥/o Laﬁour,
Government of india,‘who was present in the Court produced the
file and we have perused the relevant ﬁotes and orders as well
as the. letter which followed as a reference to the CBI, s=eking
their concurrcﬁcc for the adhoc prémotion of the appliéant.
We sre satisfied that case of the applicant for adhoc promo-
tion was Auly considered as required under Sub-para(a) to (e)
of the said circular before making a reference to the CBT,

3. Shri 7. Sﬁryanarayana axpressed é desire to be shown
this particular -letter to satisfy himéelf whether the principle
envisaged in the sub pafas had indeed b=sn adhsred to. The
learned counsel for the respondents, on instructicns, clsimed
previlgge for 'this document on the ground that it would be

against public interest to discloss it contents to the

spplicant's counsel, On e&aminingc%his submission in the
light of the contants of the said document, we formed an
opinion, after perusing the relevant notes and orders and the
relevaﬁt document on the file of the Govérnmcnt, that no

. public or State interest was likely or liable to be injured

if the contents only of the pértiCular lettar were disclosed.

It may be mention=2d hsre that most of éhe cortents of this I
letter had in any case been alrs2ady communicated to the i
applicant by the respondents themselves. We thareform decided
to direct the learned counsel for the respcndsnts to show to
the applicant's couns=l only the M/o Labour letter No.11-D

dated ?-10—1997 addressed to the CBI. Accordingly, only the

letter was shown to 8ri Y. Suryanarayana, counsel for the

applicant, by Sri V.Rajeswara Rao, standing counsel qu the

" .23,
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respondent, and later returned to the Departmental Officer,
whose presence is no longer required,
4. The case may bes listed for final disposal on 28-9:98."
3. Prom the above docket order it is seen that the noting
leading to the rejection of this case for adhoc promotion
in terms of OM dated 14-9-92 ki« para 4 and. 5 has b=en
-considered fully and rejected. How2ver, the learned counsel’
for the applicant now subﬁits that his ¢ase has to be placedf
before next DPC for consideration.of his case as two years
had elapsed after rejection of his case in the first instance
by departmental authorities, For this he reliss on pars 5(1)
of the said OM., which readas as below :
"S5.1 - In case the sppointing authority comes to a
conclusion that it would not be against the public
interest to allow sdhoc promotion to the Sovern-
ment servant, his case should be placed b=fore the
next DPC held in the normal course after the expiry
of the two years period to decide whether the
officer is suitable for promotion on adhoc baslis,
Where the Goverament servant is considered for adhoc urou
promotion, the Departmental Promotion Committee
should make its assessment on the basis of the
totality of the in3ividual's record of servics
- without taking into account the pending discipli-
nary case/criminzl prosecution against him."
4, As can be seen from the noting dated 21-9-98, the Mfo of
Labour letter dated 7-10-97 addressed to the CBI, was perused
bythe learned counsel for the applicant. Hence, it can be
. taken that the rejection of his case for adhoc promotion was
decided some time before 7-10-1997, Hence, two years period
as mentioned in para 5(1) expires some time in the middle of

Cctober, 1999. In. that view, the only direction that c¢an be

given is that the case of the applicant mey be placesd before

Qaﬂwg Witk M el . -
DP”AFfter middle of Octcher, 1999 for consideration of thes

applicant for adhoc promotion in accordance with law.

*

5. With the above direction the OA is disposesd of.

|

m\J/i

(R. Rangarajan)

- @%’11 Membe . . .
"ﬂob;t;’? ) emlv-r(Admn ) #ﬂ’j

Dated August 10, 99 B 2ot

sk Dictate im open court,
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL;HYDERABAD BENCH: AP

f' : MA NO.7 6% of 1998
. _
m
0A Noy S\9) of 1997
Between:

The Director General of Minest Safety
Dhanbad, Bihar.

2. Union of India,rep by Secretary,
Ministry of Labour,Shramanakthi Bhavan

Rafi Marg,New Deihi-1 .. APPLICANTS/
‘ Respondents
AND
SWAPAN ADHIKARY
Dy Director of Mines Safety |
Directorate General of Mines Safety .. Repondents/
Applicants

- APPLICATION FILED U/R 8(3) of CAT (P) Rules

For the reasons state 1n-thé accompanying afffdavit
the applicants claim privilege under section 123 and 124 of the Indian
Evidence Act,1972 to the documents directea by the Hon'B]e Tribunal
vide order dt. 1.4.98,to produée before the Hon'ble Tribuné] and the
Hon'ble Tribunal may be pleased to.pass appropriate orders in the facts

and circumstances of the case.”

HYDERABAD M}@

Dt.16.9.98 ' Counsel for the ab]icaﬁts/

Respondents




‘Central Administrative Tribunal, Hyderabad
Bench

O.A. No. 1519/97

Between " o |

Swapan Adhikary | Applicant
And

1. The Directof General of Mines safety, Dhanbad

Respondents
2. Union of India, represented by Secretary, Ministry of Labour

Affidavit of Dr. L. Misra, Secretary, Ministry of labour, Government of india

|, Dr. L. Misra, Secretary to the Government of India, in the Ministry of Labour, do

hereby solemnly affirm and state as follows :-

1. An order dated 1.4.98 issued by this Hon'ble Court in Q.A. No. 1519/97
has been received by this Ministry on 23" April, 1998, which inter- alia
directed that : .

...... It is therefore, necessary to ask the Respondents to pfoduce a copy of

the letter addressed to the CBI ( para 3(ii)© of the Counter) as also the notes

and orders in the concerned file which may have led to this reference being

made to the CBI. This may be done within 4 weeks..... "

Court pertain to the letter no. C-18011/1/97-ISH.II dated 7.10.97 written by

ngarious levels, and the mi‘nutes recorded by the Minister for Labour.

. | have carefully read and considered each of the said documents and have
come to the conclusions that the letter dated 7.10.97 to CBl and the notes of
the concerned file( C-18011/1/97-ISH-Il) which led to the reference being

this Ministry to the CBI, thenoiss recorded by the officers of this IViinistry at’




made to the CBI are unpublished official records relating to the affairs of the -
State and they contain communications made in official confidence and are
documents belonging to a class the production and disclosure of which are

protécted under Section 123 and 124 of the Evidence Act.

5. | have carefully examined the question as to whether disclosure of the above
documents could cause injury to public interest and | am bonafide satisfied

that their disclosure would cause injury to public interest and that public

interest would suffer thereby.

6. The disclosure of the notes and documents referred to above would lead to
injury to bublic interest. They are steps in aid of exercise of constitutional
power under Article 77 of the Constitution of India. The disclosure of the
-opinion expressed by the officers in the notes would affect officers’ freedom

of expression of opinion in determination and execution of
The communication

and candor
constitutional functions affecting public policy.
exchanged for this purpose would-all fall within the same official category
mentioned above. These are unpublished official records relating to affairs of

a State and communications made in official confidence and public interest

would suffer by their disclosure.

7. However, | hasten to point out that | have no objection whatsoever to any one
of these documents in regard to which privilege have been claimed being
produced for perusal by this Hon'ble Court for satisfying itself about the

bonafides and genuineness of the plea of the privilege.

8. | realise the solemnity and significance attached to the exercise of powers
under Section 123 and 124 of the Evidence Act ,1872 and the privilege is not
being claimed on the ground of expediency or to avoid an embarrassing or
inconvenient situation or because it is apprehended that the document, if

produced would defeat the case of the State.

_r—- ——————

-

9. |, therefore, claim privilege under
Act,19_72 in respect of the docu

. (4] o
?s referred rfg__@_iq\ para 3 of this affidavit and

1
express my inability to producgjtffem. ’f‘:ﬁi&a E\i
: 8, ™ ool x

/

[ERe23:and 124 of the Indian Evidence -




|, Dr. L. Misra, do hereto solemnly affirm and say that what is stated herein above
in paras 1 to 6 is true and is according to the information in my possession as

derived from the official records.

Sworn before me g.b"f— %{)—9 M

l . " P .
Uid sty s TUPODEDE oo p,

- Q { L e S
sighed/put T iy my Praonc.

’kr“”_:iyd“f;”%
(Winesn Pacr nanma )

hsgistany
Mo Lhseur,

- Solemnly affirmed and signed at New Delhi on this { st day of May 1998,

Dr. L Misra

Secretary, Ministry of Labour
Deponent

bt l
|
|
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CENTRAL ADMINTSTRAT TVE TRIBUNAL
HYDERABAD BENCH:; HYDER .3AD. a '

aranew GENERAL -
= | &= v BENCH CASE
. T8 e 105
'- | ™
0.A.  No,_ 1S q as 1997

cj,ww_,‘? by Q’wwﬂjﬂ o ey
‘?%;bé»,vtu—ﬁ' ) ;:;Lm%x |

| Mr. V. @C\ %«&W QO—D
coumsﬁ:f FOR THE APPLI(:ANL) (ZWQMR

AND

e L %maWM%w%

i f"ﬁI'TMQT’T "_'f\D("‘ G5

' E;L.-A-_:ap"‘ e D.Lﬂ N e e -
| T




BY.R.P.A.D.

Form No.9.

_ (See Rule 29) .

o _ L . .
CENTRAL ADMINISTRATIVE TRIBUNAL HYDERABAD BENCH AT HYDERABAD. .
1st Floor,HACA Bhavan, Opp:Public Garden, Hydsrabad.300004.4, P,

ORIGINAL APRLICATION W3, - OF 199
: 1519. , 7. |
Applicant(s) V/S Respondent (5) [
Smﬁgﬁuudﬁﬁmﬁkdﬁyni: ‘ " The D.G., of Mines Safety, Post and
(e ASLTASH Bemmns, Dharbed gonother. |

R.Briz Mohan Singh.
Mr.V.Rajeswara Reo,Addl.cCSC.

To.

LL./ The Director Gen=ral of Mines Safety Post and District Dhanbad

'ff//;he‘Secratary, Finistry of Labour , Unlion of India, |
Shramghakthi Bhavan, Refi dMarg, New-Delhi.110001. r

Whereas an application filed by the above named applicant
under -Section 19 of the Administrative Tribumal Act, 1985 as i

in the copy a aexed hereuntc has ! :en registered and upan
preliminary hearing the Tribungl has admitted the application.

Notice is hereby given to you that if you wish to contest
the application, you.mdy file your reply aleng with the document
in support thereof and after serving copy of the same on the B
applicant cor his Legal practitiocner within 30 days of receipf of
the notice before this Tribunal, either in bereon or through a

Lega;‘prectitioner/ Precenting Qfficer appainted by yau'in
this behalf., 1In default, the &Rid application may be heard and F
decided in’yaur.absence on or after that date without ény
furthar Notiece. | - | | : .

hand and the seal of the Tribunal

Issued under my
Thls the ® . TW&lftﬁ,' . LI I J - day OP T - que-ﬂ E:‘; ---

//8Y DRDER JF THE TRIBUNAL//

Date:
19.11-67.

[
GJY | ) [
“ofuer g |
oL b %wwwmuﬁaaﬁﬁnr [
Centrsl @miMsﬁva Tribuna :
R BESPATCH |
-2 6NOV 1997 o
| é’amm aradly ) |

HYRPLARLD HENCR

) ‘
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5] s
. I “‘"1 !
| In the Court Of the _cenrear
Ol AD‘MINISTRATIVE TRIBUNAL;_HJ@M&?AL_
) 0.A.No of 1997
» Between  © T " o Plaintift
hEP Swapan’ Adirlikd_i'y‘ N Petitioner
E Appellant
Accused
. '‘AND
. R o ) , o4 i -
) L T 5y . Defendant
.. . . . .The Director-Gegneral of Respondent
3 © Mines safety, Complainant
] :; Post & District Dhanbad
, } . . ®¥E Bihar =
. 1T 7 - 777 and .another.
o usE B '
it VAKALAT
’ ; § 1 . '
iy 4
A\ .

R )—5&) D_mc’ﬁm S’,/\J?.,H-

4_370Lau_f

Advocates for APPLICANT

Filed on ;

Address for Service Phone : 598698
Sri.R+ Briz Mghan Singh
Advocate,

3 & 38, Agarwal Chambers,
5-9-1121, King Kpoti Cross Roads,
HYDERABAD 500 001.




- ;(ﬂ In the Court of the cenTRAL ADMINISTRATIVE TRIBUNAL::HYDERABAD BENCH

AT HYDERABAD .

Between O.A. No. of 1997 Plaintiff
Swapan aAdhikary Petitioner
o o7 Appellant
Complainant
‘ AND |
The Director-General of Mines Safety | . Defandant
Post & District Dhanbad - 826 COl1, Resx::::'i:n;
&

Bihar and another.
Swapan Adhikary 5/o H.D. Adhikary, aged about 50 years,

140
Residing \at Hyderabéd ard working as Deputy Director of

Mines Safei':ﬁr.' Miﬁisi:fy of Labour, Hyderabad.

do hereby appoint and retain

sri.R. Briz Mghan Singh
Advocate,

3 & 38, Agarwal Chambers,
5-9~1121, King Kpti Cross Road
HYDERABAD 500 001, Tel.NO.39§

Advocate/s to appear for me/us in the above Suit/case and to conduBtgnd.Frdse
defend the same and proceedings, that may be taken in respect of any application for éxecution or
any Decree or Order passed therein |/We empower my/our Advocate to appear in all miscellaneous
proceedings in tha above suit matter till all Decree or Order are fully satisfied or adjusted to comp-

romise and to obtien the return of Documetns and draw any maneys that might be payable to me/
in us said suit or of matter and notice ‘[‘/we do futher empower my/our Advocate to accept on
my/our behalf, service of all or any appeals or petitions filed in any Court of appeal reference or
revision with regard to said suit or matter before the disposal of the same in this Honourable Court

‘ (\)\%&E\LL

Certified that the executant how is well acquainted with English and this Vakalatname
and the Contents of the Vakalatnama were read out and explained in Telugu/Urdu/Hindi to
excutant or he/she/they being unacuainted with English who appeared to have perfectly
understood the same and sigend/put his/their name or mark in my presence.

ldentified by : Advocate

Executed on this. . ‘Tf{s day of Novemba 1997

- : \ - | Advocgfeyi‘%d{;%ﬂ’L i
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Central Admmlstratlve Tribunal, E
- Hyderabad Bench, Hyderabad.

OA/@A No. l < Cjoﬂge‘/']

‘MEMO OF APPEARANCE

|
RAJESWARA RAO
ADVOCATE

Standing Counsel for Railways,
Addl. Sianding Counsel for Central Govt.

|
[
!
]
|
i
!

Counsel for..... X7 At RSN

Address for Service i i Phone i 272

104/2 RT, Sanjeavareddy Nagar,
HYDERABAD-500 038,




- ..Central Administrative Tribunal, Hyderabad Bench,
J . HYBERABAD.

OA/@A No. Lﬂﬂ ‘.'o'f;14997 |

"BETWEEN | _ | , :
W,V\ Q—ﬁu\% RN
|
LS,
Gy Mot & ]
@ a D % * Respondent (s)
MEMO OF APPEARANCE
i' To,
I V. Rajeswara Rao, Advocate, having been AULROTISEd e vneeereeeeeeeeen s D
| ............................ (herefurmshthe partnculars ofauthorny) ....... ..................
| by the Central/State_GoveramenttGevernment—Servent} ................ authority /corporation/
i society notified under Sec. 14 of the Administiative Tribunals-Act, 1885. Hereby appear for

| applicant No . ... /Respondent No................. ... and urderteke to plead and act

for them in all matters in the aforesaid case.

_ N\
i
tlace: Hyderabad L
Date : 1I e V. RAJESWARA RAO
1l-\ddress of the Gounsel for Service Standing Counsel for Railways,
f Rajeswara Rao Addl, Standing Counsel for Central Govt.

104/2 RT. Sanjeevareddy Nagar,
i:YDERABAD - 500 038,

Signature & Designation of the Counsel.
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m IN i o .ITR AL AL 2610k T2V LI INAL HYLER BAD SUNCH AL HY.LILSAD
‘> o..-..t.o. 1519/97.
7 S L Date of Crder: 12-11-97.° ;o

Petwecnt ' ' ‘ :

uwapan Acdhikary.
v e ﬂpplicmto

' . L] /,»:""'""“-«
end . ' : /é?ﬁ;ﬂﬁmr \
Yz 2\
1. he Mdrecter General of Mines Safety N %ﬁ
Post and Cistrict Lhaabad-i, Biher. +5,7 - %
[ =)
2. Union of indls, rep. by cocretary, b
Minisiry of Labour, shramshaktni Lhavan, 0’_ _
Tafi arg, Woéw [elhi-1 . s
" ee Res;andcn N

o1 tiz' tpplicent: HI. E. triz Hohan Singh, Advccate,
or L F“tpondcntsz M:.V Fajeevar R~o, Adal CGLC,

M:\lf-:

i Fa JRLE e HeBAJELTRA WRASAT 3 M. YBLR{, [EN)
- L alE WWYILL IN.d.0.000 ANLSRAR 3 MONBER(JULL)
<he Tribunal made she followin: wiceri- )
The applicant is aggrieved by the reported nonconsidoration -
of his claim for promoticn to the peet of lirccter, rines Safety,
in terms of poras 4 and 5 of b.n.Fo.22011/4/91-~s;t(n), dteld4~9-92,
iasued by the Dept.of Personne) and Training (a-1v), His cae, in
chort, is that & criminal casc was filec against him in the court
of the rchial Ju.ge (Vigilaacy), Lhubaneswar, anc the same i< p-ndiny
d;sposal eince’.1990, ané it seens likely thiat it cannot be digposud
for cuite zome more time which fact wos qld result in an ¢ndless walt
for him to get his cdue promotion in the department, it he it ocherwiie
eligible., He submits that che ¢olay in the disposal of thesald
\ criminayl case is cer ainly not owlny to hit own ections or in.cti/m,
~ but due to normal delays in disposal in $ts turn., Under the circul-
“ stances, the epplicant iz of the view thzt hiw casc for atleasy (n
achoc promction ought to :eceive early con.iceration in termr of the
u.ﬂ.rﬂferxed to above. o also submite that the punizhment imposed
on him under Rule 16 of the CCS(CCA) Rules ip merely the minimum
peﬂalE? of*censaxe which mpy not after all oonstitute a ber to
hia‘promo*ion, f othervire eligible and £it, at least on an
' acdhoc basin.

F] LI ) .
i oy " - oy

fPY

| ahe OA is admitted. <he respondents nay file & r@rly

in six weqks. At regards the interim relief, a short re. ly oy
e filed uithin three weeks until which time the grestion it 1l ft
t X ’P! open. In the meanwhile, 1t is also clarifizg thrt, should the
! 'fiTxoapqucnts feel dieposod‘to consicer the claim of the applicant fof
qATMA Hl

n _adho romotio r nal 1 ve o)
u:HH|EOTU BETRUECOP¢:;} ton, this iribunal shall have 0o © jection to ruch .

ﬂl, a step, end the pendency of the case will not be a bar to such
Jl pxcrntion without pre judice o the conteatdons of’either party.

- Pl v
";U: é;r ,L:I?l;f:::i‘ st it for orders after th:ce weeks.
*FI SRS IR L |
\{ 7 dminist-ative T,ibunat - .
',.71-”:_ ITAL &F 4 U‘d/'*x 'x
“IABAD BENCH '

' Leputy Registrax.
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0A.1519/97 dt,10-8-99

Order

Oral order (per Hon. Mr. R. Rangarajan, Member (Admn.)

Heard sri R, Briz Mohan Singh, learned counsel for the
applicant and Mr. V. Rajeswara Rao, lsarned ;tanding counseal
for the respondents, |
1. The applicant in this CA is a Deputy Dirsctor of Mines
Safety. His prayer in this JA is for a Adaclaration that the
action of thae Respondents in not reviewing and considering
the apolicant for promotion to thea post of Director, Mines
Safety, in terms.of paragraphs 4 and 5 of the DOPT, OM No.

. i ta
22011/4/91-Estt(A) dated 14-9-1997 Bs ill=gal etc., and issue

consequential direction to the respondents to consider the
case of the applicant for adhoc promotion in the ~nsuing DPC
for promotion to the post of Director, Minms %afety, in terms
of paragraphs 4 and 5 of the DOPT letter dated 14—9-927with
all consequential beénefitsy
2. From the various observations of this Bench i) on
12-11-97,- *7 i1) on 1-4-1998 and iii) 21-9-98, it is evident
that this 0A has been dealt withzhumber of times and some
views nearing disposal of this OA had already Ecgn taken.
Hence, at this late stage to reconsider issuss ance again
afresh is not considered necessary. In this cénnection we
will only reproduce docket order dated 21-9-1998 which reads
as below ¢ |

"Heard Mr., Y. Suryanarayana for tha applicant and 3ri
V. Rajeswara Rao for the responients.
2. The main point for consideration at this Stage ié; as to
whether or not the apnointing authority of thé apolicant

examined the case of the applicant for adhoc promotion in

C]R“/,//’ | .2
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL: HYDERABAD BLINCH

AT HYDERABAD
CA.1519/37 dt.10-3-99

Getwden
Swapan Adhikasry : Applicant
and

1, Dir=ctor Genaral

of Mines Safety ' Lo
Post & Dist, Dhanbad ol
Bihar 826001 e

2. Unionof India
rap. by Secretary L
Min. of -~abour

Shramghaktl Bhavan

Rafi Marg,view Dalhi 1 : Respondents

Zounsel for the spplicant . : R, Briz Mchan 3ingh
Advecate

Counsal for the respondents , : V. Rajeswara Rao

o v e e

Corem
ifon, Mr. R, Rangarajan, Member (idmn.,)

Hon, Mr, B.53. Jal Parameshwar, Mewoer (Judl)

N
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respondent, and later returned to the Departms

ntal Officer;
whose presence is po longer required,

4, The case may be listed for final disposal on 28-9.9g,»
3. From the zbove docket order it is seen that the noting

leading to the rejection of this case for adhoc promotion

in terms of OM dated 14-3.97 Xid® pars 4 and 5 has baen
consid;red fully and rejected. However, the learnsd counsel

for the applicant now submits that his case has to be placed

before next ppc for consideration.of his case as two Years

had elgpsed after rejection of his case in the first instancs

by departmental authorities, For this he reliss on para 5(1)

of the s3igd OM, which readas as below :

"5.1 In case the appointing authority comes to g
conclusion that it would not be against the public
Intersst to allow sdhoc promotion to the Sovern-
ment servant, his case should be placed besfore the
next DPC held in tha normal course gfter the expiry
of the two years period to decide whether the
officer 1s suitable for promotion on adhoc basis,
Where the Government Servant is considered for adhoc :
promotion, the Departmental Promotion Committea
Should make its assessment on the basis of tha
totality of the iniividual's record of service
without taking into sccount the pending discipli-
nary csse/criminal prosecution against him."

- L.

4, As can be seen from the noting dated 21-9-98, the M/o of

Labour letter dated 7-10-97 addressed to the CBI, was perused

bythe learned counsel for the applicant., Hencs, it can be

taken that the rejection of his case for adhoc promotion was

decided some time before 7-10-1997, Hence, two years period

@s mentlioned in para 5(1) expires some time in the middle of
October, 1999, 1In that view, the only direction that can be
given is that the case of the applicant T e plgced before
M; Wtk Al rped . ’
o) - £ sideration of the
DP_L?fter middle Ofg%ﬁfﬁ?ar'ﬂ&ﬁgg or con a
applicznt for agRBE |pronckion ¢ORYcordance with law,

With the*%ggggrdirectiqnuihknnanis disposed of.
——GASE NUAL

T T e 1 SRSy T e e
: S ~ L ' ' '
DA;LVFu e ek S o o
- wly wR o
B T R bk __“i?'“:,.;} - e /ﬁ
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para-5 of the pop &T Circular

of sub para (a) to (e) of
o consultation with the CBI.

terms
For th is r

dgted 15-9-92 prior t

had direct=d the relevant file to pe produced for

purpose we

N. Satya Murthy DYy. DCirector, M/o Labour,

our pefusal. Mr.
the Court produced the

covernment of India, who was present in
Eile and we have parused the releavant notes and orders as well
as the letter which followed as 2 refarsnce to the cRr1, see=king

mation of the applicant.

rheir concurrence for the adhoC pro

e are satisfied that case of the applicant for edhoc promo-

tion was Auly considered as required under Sub-para(a) to (=)
of the said circular before making a referance to the CBI,

3. Shri 7. Suryanarayana axpressed a Assire to be shown

this particular. letter o satisfy himself whether th= principlﬁs

envisaged in the sub paras had inde=3 bean gdher=4 to. Th=

lrarned counsel for the r=sponients, on instructicns, claim=d.

pravilege for this documant on the groun? that it would b=
agsinst public inter=st to disclos= its contents to the

applicant's counsal. On examining this submission in the |
light of the contents of the said Adocum=nt, we form=3 an r

after perusing the remlevant notes and orders and t
|

opinion,

ralavant docurent on the file of the Sovernment, thst no ﬁ
nublic or State intersst was likely or liable to b= injureg
{f rhe cont=nts only of the particular latter were disclo; a.
It may be mantion=d here that most of éhe cortants of thié
S
lattar had in any case bean already communicated to the |
applicant by the responients themse lves, W= thersZfocre d%‘id
to dirmct the learned counsel for the respconients to shoy
iy
the apnlicant's couns=1l only the M/o Labour letter Ho.lﬁ'
dated 7-17-1997 sddressed to the CBI, Accordingly, onl

lettar was shown to 3ri Y. Suryanarsyana, counsel for t.ef

jl/ .e 3,
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iate of uvrders 1-4-98,

Betweens

wapeon nChikarye

.e ~pplican®e 2t -
nad 5 .
1. he iirector Cener .l of .inc: -afoty j O
fost g detrict Chanbod 826 001, Bihar, g .
":,‘Vn, 4';' _— =
. D U BV
2, Union of India, Xe¢y.. by ecretary, g j;_..?g”
;dnistry of lLabour, shramshakthi Lh.wan, S
ey [21hi=1,
.o responcents,

©sr the pplicents lr. Briz ‘chan .ingheie aivocate, C Jeilyde
Tor the [wuponceatss Mr. Ve.ajoewar BzO, Lnel o T LT,

Cuidiis
.&‘i:&-' tM::.hL- IJ\. ii.i-‘l}m‘»:; [ Y ;..f'.-c w3 i;oo:M-(..b’".:l,

iy g :3-‘“.";1 : .B.woc I deo ool b 8 T T(JU.‘.L)

Jhe Jrihuncl oo s follovipe L Xderg-

leard L. Uryanarayzns for I'Se.ebrig +0ohan -ingn
on behalf of the opplicant ana oIl Velwjeswar .av for the reipance

1, The applicaont wes proceeded ggelnst under [ule 14 of
cuulc.a) fulce, 1964 in cctuber, 1994. The charge: were a scaucl
to certain investig.tions by thue Cil. wne of the three charg.e
war cubsequently druppecd ad the ;roceeddads cndec 1inglly in

wanuary, 1997, with impousition of penalty of ceasurc on the aprlifan

2e tarallelly, 3 charg. -gheet war 180 rubj tted by tht bl
o 30-11-1994 in the Court of Lubeuutyc, Blubonecsuor cad th . ¢
4¢ stotcE to be punding iinzlil tiutie T2 snwrile, the crnce cf th
arplicant for promotiog to the post cf .drector UHnes ofety) whs
culy con:icer-d by ¢ € oa 5-1-1996, and the rosults vere kept
in ceiled cover owiie fo thx prodency of the caser refeorres to R
ite respondet s mads o, refertnce to the (TI,tor treir ¢l ar-nee
of the applicanc's promotion, Ih .1 d&aldnrd to oove ~+~h

clcrance,

3. v 1carned c unsel £ r the o plicant, H1e¥s Urya .ruy
arguer that elthroeach para=3 of Loral (11.22011/4/9)--s%t( ")

d-ted %44-0-92 mnokes It colicatory for the srrointing authority| to
counylt 2.1 oin the mottes +d to taku thedr view: into accun
Wi pe the wpoart7enial § rocec.ings or orindnal | rosecution ar
ot of the iav r£tlgeticir cungucted by the Jurequ, 1t waos equ ly
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incurbent on his part €O dnitially cume to otloast some provisional
~eree {a) to (@) ef

conclurcion on the egpeets renticned in rubd
th: rald pera. It 16 not koown whether this wps done beflore a
rafurence was made in the metter to the cnf,. In the cbzence of eny
indication to this effcct, it ic o ntendad by Srl Lurygniruyona
thot tht CoI may not havchhd tho benefit of heving the viewr of the
*roeinting autherity bafore trrn § rior tos giving, or witrholding,
v.oir concurrencce. :he responccats h.ve no cowdt filcce th. reply
received frem the X1, The lseue redscd oo behol £ of the ¢rplicent
coes not, houcver, becose gpparent Lrea thic reply alones 1t g,
therefore, necessary to ask the roscpondents to procuce a oopy

of their letter oddrescec to tre Col (para=3(c) of the counter)
a also of the notes znd areéers in the concerncd file vhich may

s

E hove lcd to this reference being mode t0 the «X. “hie gy be
donce within four weeks.
4. Ea JEat en it oay, it iS inciécntelly ceen that parcs

S.1 Of the same G! loyc d&oun on an adhoc besie whore cepartmente
(ur in thie instence crirmdnal) case filed acainst him is not
* concluded before the eypiry of two yvars frum thy cate of the
* reating of tha IEC. 1t would, thorefore, be advissble for the
. r-crondonts to proceed to Anal with the cast of the gplicant
th besis of para S.1, 1f the prointing juthority forms en opipicr
that it would not be ecainst public interest to ellour adhoc pre
tjon to the o plicant, If cuch a view comes to be teken, the
procadure prescribed in pera 5.2 could be fillowed in cealing
* tho case further. Thie nceds to be done with ressonsble experjiti
ong espatch,.
Se e (A may bo listed before the ldvicion Reneh af

four weeks.

warfr «fy
CERTIFIED TO BE TRUE GORY

"t ataFT gy wfawgre (arfaw) Teputy legistrer
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Discip1inary Authority after considering the same, decided to
drop the third article of charge. and a revised charge sheet was
sarved on the applicant vide Memorandum dated 24~5-1996 {Annexure
VII of 08). The applicant in his written statement of defance
admitted both the charges and regretted his ignorance of the
re1évant rules (Copy of written statement is filed as Annexure R-
I). As both the charges were admitted by the applicant, there.
wWas, no need to hold an oral inquiry and the disc1§11nary authori-
ty after duly considering the reply of the applicant and gravity
of the charges, decided to impose a minor penalty of "Censure":

upon the applicant and an order to thig effect was made on 16~1~

1987. A copy of the order was sent to the applicant by regis-

tered post.

B2) It is further submittedrthat in the recruitment year 1985-
896, there were 8 vacancies in the grade of Director of anes
Safety,(Mining) (Rs. 4500-5700). As per recruitment rules, the
posts were to bhe filled by promotion, by selection, from amongst
Deputy Directors of Mines Safeky (Mining) with five vyears' regu-—
lar. service in the grade. For 8 vacancies, the zone of consider-
ation is 20. Therefore, 20 Officers were considered for promo-
tion for the 8 vacancies. As per senijority, the applicant was
placed at 81.No.6 in tLha senﬁority liast and was, therefore, also
included in the zone of consideration. The meeting of the DPC
presided over by the Member, UPSC met on 5-1-1996 and recommended
8 Officers for promotion. As disciplinary proceedings as well as
Criminal proceedings were pending against the épp1icaht, the
recommendations of 1he DRC in respact. of the applicant was kept

in a "sealed cover" as per the instructions on the subject.

ATTESTOR ' DEPONENT.

(Annexure R-TT).




ﬂ“i »BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL, HYDERABAD BENCH,

"3 HYDERABAD.
‘y: ..
0.A.No.1519 OF 1997
BETWEE
Shri Swapan Adhikary .. APPLTICANT.
- AND

The Director General of Mines Safetbty,
Post & District Dhanbad, Bihar and
anobther, ‘ .. RESPONDENTS.

COUNTER ATFIDAVIY FILED ON BEHALF OF THE RESPONDENTSO

1, K.R.Reddy S/0. late K.Krishna Reddy, aged 58 years, R/o.
10, "shantinagar, Hyderabad do hereby solemnly affirm and sincere-

1y state as follows:

1. The Respondents are acquainted with the facts of the case. 1
am representing the respondents herein and T am filing this reply
affidavit on behalf of the respondents for which T am authorised

to file the same.

2. In reply to paras 6 to 6.14, it is submitﬁed as fo1ﬁows:

A). The Departmental action was initiated against the appTiéant
under Rule 14 of the Central Civil Services {(Classification,
Control and Appeal) Rules, 1965 vide Memorandum dated 28-10-19%4
(Annexure 11 of the OA). Tn addition to thig, Criminal proceed-
ings were also launched agajnst the applicant on the éhargé of
acquisition of immovable property disproportionate to his khown
sources of income. The applicant submitted his written statement

of defence in response to the Memorandum dated 28-10-1994. The

v

ATTESTOR DERPONE
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the Hon'ble CAT and the matter is sub-judice. Therefore, in view

of the submissions made supra, the allegations made by the Ap-

plicant are denied.

3. In reply Lo para 6.15 Lo 6.22 it is submitted as followa:
(2) The applicant vide his representation dated 4-7-1997,

drew the attention of this Ministry to the provisions of DOP & T

OM No.22011/4/81-Estt.(A) dated 14-9-1892 (Annexure R-II) wherein

it has been laid down that where the disciplinary case/criminal

proceedings is not concluded even after the expiry 6F two years
from the date of meeting of the first DPC, which kept its find-
ings in respect of the Government servant in a sealed cover, the
appointing author ity may review the case of the Government serv-
ant, provided he is not under suspension, to consider the desir-
ability of giving him the adhoc p?omotion keeping in vie the
following aspects: |

(a) Whether the promotion of the Officer will be against the
public interest;

(b) Whelher the charges are grave enough to warrant continued
denial of promotion:..

{c) Whether there is any likelihood of the case coming to a
conclusion in the near future;

(d) Whether the delay in finalisation of the proceedings, de-
partmental or in the Court of Law, is not directly or {ndi-
rectly atlributable Lo the Government. servant concerned: and

(e} Whether there is any likelihood of misuse of-officiaT posi-
tion whiéh the Government servant may occupy after adhoc

promotion, which may adversely affect the conduct of the

7o~

Departmental case/criminal prosecution.

ATTESTOR DEPONENT.
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.NC) 1t is submitted that there is no basis for such allegations
rhat the DPC heald on 5-1-1996 did not consider the applicant for
promotion. As has already been stated that the DPC duly consid-
ered the applicant for promotion alongwith the other Officers and
gave 1Ls récommendations in respect of the applicant, which have
been kept in “sealed cover”. This “sealed cover"” can only be

opened after Finalisation'of the disciplinary proceedings and the

prosecution case. As has already beeh mentioned that the Disci-
plinary Proceedings case has been finalised and a penalty of
"censure" has been imposed upon the applicant but the prosecution
ca;e is still pending against him. Till the prosecution case 18
finalised, the recommendations of the DRPC, which are in the
"coaled cover” in respect of the applicant, cannot be opened and
giQen effect to. It is, therefore, submitted that the reliefs
sought by the applicant are against the instructions in-vogue and

the application deserved to be dismissed.

D) The mere admission of the fact that there was some delay on
the Applicant's part in reporting the acquisition of flat and
giving tuilions by his wife in the Annual Proparty Returns within
the stipulated time, is-in itself the admission of charges lev-
eled against him. Further, the allegations made by the applicant
ﬁhat there was a delay of 9 years on the part of the Respondents
in proceedings against him, are denied. There was no procedural
delay on the part of the Respondents as the applicant was pro-
ceaded against only after receipt of a confidential report from

the CBI in Septemher, 1983.

E) It is further submitted that the counter reply to OA

No.128/1987, has already been filed by the'Ministry of Labour in

.5,

ATTESTOR DEPONENT .
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&) :Tt is for the applicant to take necessary steps to finalise ¢
(:r'im-"i:n;’-j'l case pending before the Court at Bhubarléshwair‘ and the
‘Respondents are not party for the delay in finalisation of.those
proceedings.
4. In reply to para 9 of OA it is submitted that it s incbr—
rect tolsay that the case of the applicant Tor adhoc promotion in

the light of instructions contained in the DOP & T OM dated 14-9-.

1892, was not considered.

Tn view of Lhe above submissions, there are no merits in the

OA. The Hon'ble Tribunal may be pleased to dismiss the OA.

Deponant. .,

Solemnly sworned and sighed his name

on this 31 day of December, 1397.

Before me,

ATTESTOR,
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{b) Tt has been fTurther laid down that the appointing authority
l should also consull the CBT and take their views into account
where the Departmental proceedings or criminal prosecution arose
| out of the investigations conducted by the Bureau.

In the light of these instructions, the applicant’s request
that he may be considered for adhoc promotion pending finalisa-

tion of c¢riminal proceedings launched by the CRI which may likely

to take another 5 to 6 years.,

(C) As has already been submitted that since the recommendations
of Ehe DRC 1in respect of the appiicant has been p1acéd in thel
sealed cover 1in the three DPCs held during the intervening period
since the launch of disciplinary proceedings against the applic-
ant, it was decided in the light of the above mentioned DOP & T
instructions to approach the CBI for its concurrence for adhoc
promotion of the applicant pending the finalisation of Criminal

proceedings launched by the CBI. A letter to this effect was,
‘therefor@, gent. Lo Lhe CBT on 07-10~-1997. ' "

D) However, the CBI vide its 1e£ter dated 17~11;1997 {copy
filed as Annexure R-ITI) has not given its concurrence to the
adhoc 6romotion of the applicant by stating that the charges
against the applicant are go grave that no adhoc promotion can be
given to the applicant. The appointing authority has considered

the matter of giving the applicant adhoc promotion in terms of

DOP & T OM dated 14-9-82 and has decided that since the charges

of keeping disproportionate assets by the applicant to his knbwn
sources of income are grave, the request of the applicant for

adhoc promotion in terms of DOP & T OM dated 14-9-1992 cannot be
acceded to. A reply has been sent Lo the Applicant on 8-12-1997.

Copy is filed as Annexure R-TV.

ATTESTOR ﬂéiz#&g%//ﬁ B

DEPONEN
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Karnataka.

R_.@

Cenfidential.,

No. T3% /RC .45 (A) /90-BBS +

Central Bureau of Investigation,
Govt. of Irndia,

Office of the sSupdt. of Police,

Orissa Branch i1 Bhubaneswar.

Dated thae R L
\E\ "\L) .
The Dy. Secretary,
Government of India,
Ministry of Labour/Sharam Mantralaya,
NOH__E_O_Lhi .
Subi-  CBI:SPE:BBS3iCase No. RC.45(A)/90 against
Shri Swapan Adhikary, Deputy Directer of Mines
- Safety Ooragaum Region, Kolar Geld Féelds,

Kindly refer to your letter No,C-18011/1/97=ISH,1I
dated T7.10,97 on the above subject.

In this énsa Chargesheot was gubmitted on 30.,11.94
in the Court ©of Special Judge, Bhubaneswar against the

accused for possession of disproportionatex assets amounting

to R, 5,58,666,69,

Ag per DOP & TOM dated 14.9.92, if the'charges
are grave adhoc promo%tion gan not be considered. 8ince
the accused involved in Disproportionate Assets' case and

the charge 1s grave ,CBI can not give any clearance in

this regard.

This is for

favour of your kind information.,

Yours faithfully,

CBI/ sSPE/ Bhuba

Supdt, of p&m

avr
%) o
- 53{0“
8
scrot & t%;eaﬁ“”‘
o o.M
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(iii) Government servants: in irespect of whom prosecuttdn fora
. ., criminal charge is pendmg . o
Sl . . ;fqr.x A "4|;:\ [P T

) Proced’me 10 be foh’owed by DPC in respect of Goaemment servants:
u“(]gr cloud: v i R T TS S N I T I TTPOR | :

a .1... AT I

ol ".fll’
2.1 The Departmental Promotion Committee shalllassess thc suita-

biiity’ of the Government servants comipg within' the purwcw of the ¢ir-
cumstances mentioned above along with' other eligible candidates-withot’
taking into consideration the disciplinary casc/criminal ﬁ?osecutmn Pcnd—
ing. The assessment of the DPC, in¢luding iUnfit for |Promouon and,
the grading awarded by it will be kcpt in a scaled coverh The cover will
be superscribed “Findings regarding suitability for promotion to the

grade/postof............... inrespect of Shri.,............. (I‘ldﬁ#@ of the Govern-
ment servant). Not to be opened till the termination ofi the disciplinary
case/criminal prosecution apainst Shri.............. v Thc proceedings of

the DPC need only wntdm the note “The Imdim,s arc contamcd in the
attached sealed cover.” The author xty f*empetcm to fill the vacancy should
be separately advised (6 fill the vacancy in-the hlgher gmdc only in an
officiating capacity when the findings of the DPC in respect of the saita-

bility of .a Government servant, for his promotlon are kept in, a sealed
cover. '_H‘L;:..- .:,u P & R .l‘ 1.,33 b, N
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n:02.2 The'sdme procedure outlined'in-para: 3.1 above w1ll bc followcd
by the ‘subsequent Departmental Promotion Committces convened till’
the disciplinary- case/cnmmdl prosecutién agam‘st thc Govcrnment ser-
vant conu,rmd is concluded.- : n ' LI KL
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which results in dropping of allegations against the Government servant,,
the sealed cover or covers shali be opened. In case the Government ser-
vant is completely exonerated,: the .duedate:of his; promotton will be
determined with reference to 1hc position assigned to him in the: findings:
kept in the sealed coyer/covers and with reference to thc}ddte of promo-
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date of promotiod ‘of his Bumor Howe{rer whethet' the 'officer Sorierned’
will be entitled to any arrears.of pay:for.theipenod of notloual promotion
- preceding the date of actual promotion, and if 50 to whalt extent, will be
decided by the appmntmg dulhonty by takmg into Lonsuleratnon all the
facts and circumstances of the dmup]mary ptocecdmg/cnmmﬂ prosecu-
tibn.' ‘Where the-authority- denies arrears .ol salary or palt of it; it will
record its reasons for doing sd. It is'not possible to anticipate and enus
meratc exhaustm,ly all the circumstances .under which fsuch ‘denials of
arrcars ol salary or part of 1l may bu,om(, necessury., 1llowwu thers

Dwecior of Mines Safety ‘ “
fegion No. I, H?f’ﬂ@mf@md '

e

*fn..




¥

t

9.\ T

) i
;ﬁ:ufa
o e - * Wt Lot

neiih 10, As the scheme is unique
¥ cortainyclarifi

p¥i time to time. >
il ol eadeep 1D
et T, ‘etaﬁe_cf Jinst

il

Bir U.0: No: 2567/FA

%‘ii:ﬂﬁa\m}" Yudfe omens, v ‘é

R ,
il i N o 9. &
B Wrgnihumoonn il Ut d;“ed 14-9 1992@
B .

4

RELRRS DAL

T

!.;":': ) f:"*, o s : A

‘,"}t"’fﬂntuw‘ arhy o I‘J;hap P 7 O

ac.

Ea 9l The uridersipned is' directetl)

o A

gﬁ-jﬁ-. from time to time on the above s

& e, guidelines to: be folloyed in, th

e ey

o

,.»3;;.\5 #.Court in Union of India, etc,;v. K.
k ‘JI'

: § & ‘t:"'fi; 4d JCases of Governthent,servan

%

1

' \-_l] Il";‘.’i‘;;‘ﬂ" f LENY

43007 TR Tsses Wwith't %céancufré%e of 'Télécom’ Fingrice Advice vide

th “1/90;'dated 8-9-1992,40 - 1\ .
'v,‘H“l'H, dAfLG Dy Ly i'.m.’.l. N sbdgaa e 4 ‘.((l hat () 'u.-grl...n IR Y
oty ) avitorowg 0t yIligeTe 20606851 eynibni'l Ly

v bt g e, 0
@5 Jionilqioait, o -0-B 3y O No. 20 TAJST Esit, (4),
A ;; 4 [}

it Training, O.M. No. 22011/2/86-
;F,;g“ {SL No. 67 of Swamy’s Annual, 1988) and subsequent instructions issued

w"As a result,of the reyiey and in supersession, pf all the, earlier instructions
(RIERACS on the subject*, the procedure ta be followed in this regard by the autho-
s s oy e e, wcdepe - | A p. CereiilE Il S N il g y-

et rities'concernéd- ist Jaid ‘downi"in'Ithe 'subSequent ‘paras. of this .OM for
h T & their puidance’ 1414’ Jllﬂlf}li“iﬂli\}u RTINS '
B ue S a0t pilf e Bz Hede #19900 19 1ae0y Lol

-t %3; be appiicable nj pred oot Long o8 119 {eot, otlh a0l L dle) sio i -

[ e IR ;‘,11 L Ayt ]

"’f ‘Tg:if:?&‘f"thg {nﬁ ’orft?g%r{'sféér"ag 1 of th ;
s f"r' Srotgotion ,details of Government servanis in the

! " for, promotion falling' under’ thégollowing.cat'egories' should be speci-

¥y, fically brought'to the notice of the

YA Sl .»|JJI“F'I...'I e L ) b - !

BiEie i noifomdd), Govcrnment-servantésunde;}s;mpenszon; ST

| Ef o LR ; Mg b ey s T b s ddegeey it Ay .

| N °%I:’f" (il) “Goveritheri'servarits {f” FEsHESt o Whont' &
Faut ] Qi '

R.T

—

i LA .

RECRUITMENTY'SENIORITY;, PROMOTION AND DPCS - 335;

.cﬂc:>ordé'rs'.will':taikéféifcct,from thglate; of issue;. ) 1,
h

in eIE \é;"lﬁ'd.')’r 've'a need to issue

tions/modifications’ in. respect \bf: seniority, promotions,
iy etc., in future tb_accommodate certain situation), which may arise from,

v f)"”ii’!iifll(;b r!,l):')érrm'l‘i Peter, et bl
Jns ptfqns regarding deployment’ sdrpfus Telephone
i) ;".fé " Qperators will be,issue geparately,;

ool ayode Lo 1 ae s

ok ot

S LTR B
-{'; TF'J']-",IJut‘__.:
i
TR e Db, e

LTS H TR L TR a1 NPT ST o atesl gl ptie s . L .

Sl U Reéviskd guidellid o ¥émotionfLolifiridtion of lemployses ¢! il
against whom' disciplinary/court proceedings are pending or - ' ¥

i whose conduct is under investigation - - LA

IR [ PV P |

. IR RIRUY NI
to' fefer to" Department of Personnel diid .
Estt. (A), dated the 12th fanuary, 1988

ubject: and to say that the procedure and

‘ & matter of . promotion  of Government '
R ;f;,sgryants,_agams.t”whqm.:discip}ingry/cour_;.procecdingq are pending or
K ‘g.ﬁ.‘i{‘wh‘osq'pqndupt isjunder, investigation havg L (
r,e"&jemmcnt have also noticed the judgnent; dated 27-8-1991, of the Supreme,
4 2

(R

cen reviewed carefully.. Gov-,

V. Janakiraman, ete. (AIR 1991 SC2010),

v b

trto -whorn:Sealed. Cover Procedure will

T TR )
S b plevn o0 1y g Wiy

i’cfm_oé fHe cases Of Goverfiment sotvants

consideration zone
epartmental Promotion Committee e

it A At v

o LR el b

Ly b
charge-sheet hds' .

"' beeh'idsued dnd the disciplinary procecdingsare pending? and,

} ‘jfi

3/17-Bste, A, ated. 14-7-1977;
i Noo'4 of SwampsnewS,. November, 19

44" Sl2. No:161 of \Swamysiews, : March,<1

v

iNo. 249. of SwampysnewsS, Seprember,11991). 1 YVIFI ¢ TR

; d: 2%6,1,*?0.!\/[. No, 39/3/59-Estt; A, dat&di3l-8-l960 E‘I,’ZB/ﬁLEsll, A, dated 22-12-1964,
(N ‘

2011/1/79- stt, A, dated 30-1-1982 (vide S/
82); 2201!/2/86~ESH.'IA, dated 12-1-1988 (vide
988)- and-22011/1/91 Estt: -A, dated 31-7-1991

S T

4o, Vo




338 SWAMY'S ANNUAL — 1992
Pl (6) Whether the charges are grave
L denial of promotion;

(¢) Whether there is any likeliho
. clusion in the near future;

N (d) Whether the delay in the ﬁnalisatioﬁ 'df r::rbceledin
mental orina C
St butable to the G

L. ol

[
i
L
{
enough to warrant continued |
od of the case coming to a con- E

gs, depart-; :;_
ourt of Law, is not directly or indirectly attrj- |
overnment servant concerned; and .

.1+ .+ which the Government servant may occupy after ad hoc pro-

., . ., motion, which may adversely affect the conduct of the depart- |
" nental case/criminal prosecutjon ‘
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S | tofality of the individual's record of se
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(i) the promotion js being made on p
-ad hoc promotion will not confer
¢ ‘motion; and . TR

(i) the promotion shall be “until further'orders”, i should also
be indicated in the orders that the Government reserye the
right to cance] at any time the gd ko, promotion and revert the

"'~ Government servant to the post from which he was promoted,

1 e tw, AU . g 4 AR i .
“"U5.3"1f the Government seryant conterned is acquitted in the criminal
Prosecution on the merits of the case or is fully exonerated in the depart-
mental proceedings, the ag hoc promotion already made may be confirmed 1
and the promotion treated-as a regular one f)

rom the date of the g4 hoc
promotion with all attendapt benefits,

‘In case the Government servant
could have normally got his regular promotion f

rom a date prior to the '
date of his ad hoc promotion with referenee to his placement on the DpC :
proceedings kept in the sealed cover(s) and the

actual date of promotion
of the person ranked immediately Junior to him by the same DPC, he

LIRS

OQ ‘H}}Q:f

% 20"

] . e -
: eagw (LT I S S
G I TR .
ff’l,- L ‘

——

\ T4
M

Y. LR,
PV R



RECRUITMENT, SENIORITY, PROMOTION AND DPCS 337

edings, whether disciplinary or criminal
instance of the employee or the clearance
acquittal in the criminal proceedings
is with benefit of doubt or on account of non-availability ol evidence duc
to the acts attributable to the employee, etc. These are only some of the
circumstances where such denial can be justified.

3.1 If any penalty is imposed on the Government servant as a result
of the disciplinary proceedings or if he is found guilty in the criminal
prosccution against him, the findings of the sealed coverfcovers shall
not be acted upon. His case for promotion may be considered by the
next DPC in the normal course and having regard to the penalty imposed

on him.

L 3.2 Ttis also clarificd that in a case where disciplinary proceedings
have been held under the relevant disciplinary rules, “warning” should
not be issued as a result of such proceedings. If it s found, as a result of
the proceedings, that some blame attached to the Government servant,
at least the penalty of vcensure’” should be imposed.

may be cases where the proce
are, for example, delayed at the
in the disciplinary proceedings or

- Six-monthly review of “Sealed Cover” cases:

" 4. It is necessary to ensure that the disciplinary case/criminal prose-
cution instituted against any Governmeni servant is not unduly pro-
- longed and all efforts to finalise expeditiously the proceedings should be
taken so that the need for keeping the case of a Government servant in a
sealed cover is limited to the barest minimum. It has, therefore, been
decided that the appointing authorities cuncerned should review com-
prehensively the cases of Government servant, whose suitability for pro-
motion to a'higher grade has been kept in a sealed cover on the expiry
of six months from'the date of convening the first Departmental Promo-
tion Committce which had adjudged his suitability and kept its finding
in the sealed cover. Such a.review should be done subsequently also every
six months.. The review should, inter alia, cover the progress made in the
disciplinary proceedings/criminal prosecution and the further measnres

to be taken to expedite their completion.

-+ Procedure for ad 'hog promotion::

v S.In spite of the six-monthly review referred to in para. 4 abovo,
there may be some cases, where the disciplinary casefcriminal prosecution
against the Government servant is not concluded even after the expiry
of two years from the date of meeting of the first DPC, which kept its
findings in respect of the Government servant in a sealed cover. In such
a situation the appointing authority may review the case of the Govern-
ment servant, provided he is not under suspension, to consider the desir-

ability of giving, him ad hoc promotion keeping in view the following
aspects i, il illos o - .
i (a) Whethled.the promotion of the officer will be against public
. ey interesty o ot o ‘ L
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would also be aflowed his due seniority and benefit of notional promo-
tion as envisaged in para, 3 above.

V154 If the Government servant is not acquitted on merits in the cri-
minal prosecution but purely on technical grounds and Government ejther
proposes to take up the matter to a higher court or to proceed against
him departmentally or if the Government servant is not exonerated in
the departmental proceedings, the ad hoc promotion granted to him should
be brought to an end. ‘ ‘

1 - Sealed cover procedure for confirmation :

6. The procedure outlined in the preceding paras. should also be
followed in considering the claim for confirmation of an officer under
suspension, etc. *[ A permanent vacancy should be reserved for such an
officer when his casc.is placed in sealed cover by the DPC, )

Sealed cover procedure apph'cable to officers coming under cloud after
holding of DPC but before promotion:

. 1. A Government servant, who is recommended for promotion by
the-Departmental Promotion Committee but in whose case any of the
circumstances mentioned in para. 2 above arise after the recommenda-
tions of the DPC, are received but before he is actually promoted, will be
considered as if his case had been placed in a sealed cover by the DPC.
He shall not be promoted until he is completely exonerated of the charges
against him and the provisions contained in this OM will be applicable
in his case also. ' -

8. In so far as the personnel serving in the Indian Audit and Accounts
Department are concerned, these instructions have been issued after con-
sultation with the Comptroller and Auditor-General of India. -

ne Lol 42

e [ TN B - .
; 1 D.o.P.; Lr. No. 4-54/91-SPB. ¥J, daicil 15-5-1992, to CPMQG,
ot o U Maharashtra C cle, Bombay R

" Cl,ariﬁca'tioﬁs' regarding BCR Scheme in Dept. of Posts

~ T am directed to.refer to your Letber No. Staff/A/85/Orders, dated
14-5-1992, on the rbove-mentioned subjett und to clarily as {ollows:—

"' 2. Régarding para; (1), it is stated thal\with the introduction of BCR
Scheme promotion to HSG-II is on complet %u of 26 years of satisfactory
service in the basic cadre and LSG put togethgr. .

4 3. Regarding 'para. (2), your attention i&'\nvited to the guidelines
regarding posting of BCR officials, issued vide this Office Letter No. 4-4f
92-SPB-11, dated -30-3-1992 (vide SI. No. 186) an{ subsequent clarifica-
tion, dated 5-8-1992 (vide SI. No. 199). In regard\to officials who dec-
line promotion general instiuctions which envisage \debarring such offi-
cials for' promotion foripone year may be followed. '

* Editors’ Note:~No longer necessary in view of the revised confirmation proce=
dure delinking confiration from-the post,






