IN THE CENTRAL ADMINISTRATIVE TRIBUNAL: HYDERABAD BENCH

AT HYOERABAD

0.A.No,1456 OF 1997,

DATE_OF ORDER: 7.4—]‘1ﬁ3 |

BE TWEEN :

S.Jaya Raju. | +eApplicant
and

Union of India, repressnted by:

1. Chief Post Master Ganaeral,
Andhre Pradesh Postal Circle,
Hyderabad. '

2, Director of Pastsl Services,
Office of Post Master General,
ﬁurnool‘ﬂegion, Kurnool.

3. The Superintendent of Post Offices,
Kurnool Pastal Division, Kurnool,

es..R@spondents

COUNSEL FOR THE APPLICANT :: Nr.KSR.AaJaneyulu
COUNSEL FOR THE RESPONCENTS:: Mr.V.Bhimanna

CORAM:

THE HON'BLE SRI R.RANGARAJAN,MEMBER (ADMN)

AND |
THE HON'BLE SRI B.5.JAI PARAMESHWAR,MEMBER (JUDL)

:0RDER :
(PER HON'BLE SRI B.S.JAI PARAMESHUAR,REMBER(J) )

1

e

Heard Mr.D.Subrahmanyam for Mr.KSR.Anjaneyulu,
lesrnad Coungel far the Applicant and Mr.V.Bhimanna,

learnad Standing Counsel for the Respondents.

The WUritten brief submitted by the learned dounsel
for the Raespondents has basen perused.,
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24 This is an application under section.19 of the
Administrative Tribunals Act. The application was

filed on 24-10-1997,

J. The applicant herein was working as Office !

—-h

Assistant in Raceipt and Despatch Saction-in the office

of the Superintendent of Poat OffPices, Kurnool bstusen
5-6-1989 to 23-3-1993, At that tims the Department had
issued an Advertisement inviting applications for

filling up the post of boatal Assistant in the Division.

The applicent in the first instance received the Tappals

He should have entered the Tappals in thas Dak'&.fﬂcgistér
_ , concerned Coe
and handed ovar to the/0Pfice Assistant in the Racruitment

Branch of the Office. After selection, the Department
raceived certain complaints alleging that caftain l
_ecandidates had responded to the said notification and

that thaeir cendidatures wsre not at all considered whilg
finalising the selection process. The Depar tment notiq#d

that the complaints made by certain candidates wers

genuing. Hence, the respondent no.Jd issued a major

' : !
penalty Charge Memo, vide his Proceedings No.B-1/R.E./
PAs/Vig./93, dated:1/2-2-1994(Annexurs.3, page.57 to 60) .

The misconduct alleged against tha applicant reads as

balowi-
ARTICLE-1 ‘ |

That the said Shri S.Jayaraju while functioning .
as OPPice Assistant in Receipt and Despatch
Branch in Divisional 0fPice, Kurnool during the
period from 5-6-1989 to 23-8-1993 has dona away
with the application seat by Smt.Y.Nagarani ,
sant by R.L.1523 of M.5.Nagar (KNL)} dated:10=-3-1993
roceived in the Diviaional OfPice Kurnool on

11=8=1993 and manupulated the records to show,
that the R.L. was not received in the Divisional
Office and thereby failad to maintain absolute
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intagrity and acted in a manner unbecoming
of a Gavernment Servant contravening the
provisions of Rule-3(1)(i) and (iii) of
C.C.S.tCanduct)Rulas,1964.

ARTICLE-I1

That the said Shri .S.Jayaraju while functioning
in the aforesaid office during the aforesaid
period, did not hand over the application of
Smt.G.Sivaprasad and Kum. M.Vjjaya Nirmala
received through R.lL3.224 dated:07-08-1333 of
Holalagona and 3927 dated:07-D8-~1993 of

Kurnool H.D. delivered in the Divisional
0ffice on 10-08-1993 to Shri E.Venkatakrishnulu
recruitment 0,A., and thereby Pailed to main-
tain devotion to duty as raquirad by Rule 3(1)
(ii) of C.C.5.(Conduct)Rulas,1964,

ARTICLE-III

That the said Shri S.Jayaraju while functioning
in the gforaesaid office during the aforesaid
period has fPailad to transfer the applications
of the follewing candidates received by him to
the recruitment 0.4, ' :

1. Shri M.Nandagopal.
2, K,Srivalli Padmaja.
3., Shri Nasir Ahmedo
4. Jayanth N.N.V.R.prasad.
S5« S.Ghouse Bagum,

6. S.,Razia Sulthana,
7. Mahesuara Reddy.

8. N.Thulasi Kumar,

9. A.Krishna Naeraj.
10. B.Raghu.

11. R.5.5irisha.

&

It is, therefore, alleged that the said
Shrl S.Jayaraju failed to maintain devotion to
duty contravening the provisions of Rula 3(1)
(11§ of C.C8{Conduct)Rules,1964.

ARTICLE-IV

That the said Shri S.Jayaraju while functioning
in the aforesaid office during the aforaesaid
period has done away with the application which
was originally received in the cover attached

to the application of N.Madhavi gnd threw the
cover lcosa in R and O Branch and thareby acted
in s manner unbecoming of a Govt.Servant and
failed to maintain absolute integrity as raquired
by Rule 3(1)(iii) and 3(1)(i) of C.C.5.{Conduct)
Rules,1964.

‘6..'..0...4
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4. It is submitted that the OfPicials inchargs of
the Recovery Section in the Bffice of the R-3J wére
also proceedsd against. Those officials were cited
as uitnesses on bshalf of the Disciplinary Authority

to substantiate charges levelled against the applicant.

Se A detailed enquiry was conducted into the
charges by the Postmaster, Head Office, Kurnool. The
applicant participated in the anquiri. The Inquiry
OPPicer submitted his report dated:21-9-1995, The

Inqqiry Officer recordad his findings as underi=

Charge~1 proved;

Charge-II proved;

Charge~II1 proved; and

Charge~IV not provad.

A copy of the report of the Inquiry Bfficer is at

Annexure.4, page.68 to 84.

6. - A copy af the report 6? the Inquiry Officer was
furnished to tha apﬁlicant. The applicant submitted his
representation - dated:20-10-1995 against the findings

of the Ingquiry OPPicer. His raepresentation is at

Annexure.S5, page.8S to 90.

7. The raspondant no.3d considered the raprasentation:
of the applicanﬁ, report of the Inguiry Officer and

the enquiry racords., He agreed with the findings . .
recofded by ths Inquiry Officer. The raspondsnt no.3

by his Procesdings of even nec. datad£31-10~1995, imposaq

|
the punishment on the applicant which is reproduced

N
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herain belowiw

®*1, K.Chandrasekhar, Supdt. of Post Qffices,
Kurnool Divislion, Kurnool hereby order

that an amount of Rs.11,700/- ba recoverad
from the pay of the said Shri S.Jayaraju,
P.A., Kurnool H,0, in 36 inatalmants at

@ Rs,325/- each commencing from his pay for
the month of November,1995., And also order
that the pay of Shri S.Jaya Raju be raduced
by 13 stages from 1330/- to 85.975/= in time
scale of pay of f$,975~25~1150=-EB=30-1660
for a period of 6 yesrs with effect from
1-11-1995, It is furthar directed that
Shri S.Jaya Raju will not sarn increments
of pay during the pasriod of reduction and
that on the expiry of this period, the
reduction will have the effaect of postponing
his Puture increments of pay."

The Orderfof the respondent no.3 is at Annexure.l,
Pags.42 to 52,

B. The applicant submitted an appeal dated:14-12-199
against the penalty to tha Dirsctor of Postal Services,
offica of the Postmaster Gensral, Kurnool Region viz.,t
Respondent No.2. Tha Respondent No;z considerad ths

appeal and by his Proceedings No.S5T<IV/13-37/95, dated:
18=-10-1996, rejected the appesal and confirmed the punis
ment. The copy of the order passed by the Respondent

No.2 is st Annsxurs.2, page.54 to S6.

S. Tha applicant has Piled this OA Por the fallowing
reliefsi=~

"In view of the facts menticned in paras.4
above, the applicant herein humbly prays
that this Hon'ble Tribunal be pleased to
call for ths records relating to the case
and declare the ordsr of punishment imposed
by the Superintendent of Past Offices in
his Mamo No.B-1/RE/PAS/Vig./93-6, dated:
31-10-1995(Annexure.l, page.42) ordering
recovery amount of R.11,500/« in 36 instal-
ments at R&.325/- each commencing from
November,1995 and further ordering the

oto‘..noo-os
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raduction of pay of tha applicant by 13
atagas from 1330 to 975 for a pariod of

6 yoars with affect from 1-11-1995 with

a stipulation that ths applicant will

nat aarn increments of pay during the
period of reductian and that on the expiry
of the period the reduction will have the
affect of postpaning the future increments
of pay a8  confirmsd by the Director of
Postal Services in his Memo.No.S5t-1V/13-.37/
95, dated:18-10-1996(Annexure.2) as
arbitrary based on no evidence, illegal,
unsustainable in law and sat aside the

same and restore the pay of the applicant
a8 on 1-11-1995 and further direct the
respondents to refund ths amounts recovsred
from the applicant from. November,1995.°

10. The applicant has challenged the impugned

Ordsrs on ths following groundsie

(8) The charges weras sought to be substantiated i
through witnesses, who wers accomplicas with the
applicant. His'prateat for their examination was

ignored by the Enquiry OPficer.

(b) The Complasinants were not cited as witnesses |
tc the Charge Mamo., Neither the Inquiry Officer ner
the Respondent Ro.3 applied their minds to the conten-

tions raised by him.

(¢} In the OA Paras4.3.7 to 4.7, page 10 to 36
contained narration, analysia, introduction of the
witnessas by the respondent-asuthorities and the lacuna
noticed by the applicant thesrein. It is not naecessary

to reproduce the said averments.

(d) The Pindings of tha Enguiry Officer are contrary

toc the facts. Thare was no taengible evidance to hold

Glﬁ/
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him fully guilty of miscondUCQ. Mere suspicion is not

aufficieﬁt.

(e) Infaerence drawn by tha'Inquiry Officer and the
Disciplinary Authority are contrary to the evidence

on record.

(f) The important documants viz;, Dak Register was
not pro&qcad during tha enquiry. In its -absence, thafé
- was nothing to show that the applicant had failed to
handover the applications or else received under RL,

No.224 and RL.No.3927 of dated:7-8-1993 of Holalgondi. |

(g) The Recruitment Branch committsd certain lapses.

Hence, he cannot be penalised. The documents marked

as Exhibits P.6 to P.10 ware taken into consideration
without examining the witnesses. The Exhibits of the !
statement of the witnessas who wers not examined during

enquiry csnnot be used agsainst him.

(h)  The Disciplinary Authority mechanically adopted

the findings recorded by the Inquiry Officer.

(i) The crucial documents liks, Head Office copy of

the special register list, delivery slip and registered

abatract were not proeduced during enquiry. The evidencg

of the witnesses who were found guilty could Aot have
besn relied upon.

(j) . The recovery of R,11,700/- from the applicant
on the pretext that tha Departmenﬁ had inqurred an

expenditure of Rs.33,760/- towards Advertisement in the

Newspapers and Rs.15,940/- spent by the Department

towards payment of stipend to the ‘trainees whose appointg-

ments were subsequently cancelled is illegal and untenal

s
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(k) The procadure laid doun by the DGP&T had
not been followsed. The applicant cannot be held

responsible for not follouing -the procedure;‘

(1) There was no evidence of any warth except that

af the avidenée of the co-accused or ths accomplices; an

(m) The findings that the applicant was solaly
raspoﬁsibla for the loss of the application forms is

perverasag,,

11. The respondents havé Pilad their raply and pray

for dismissal of the OA on the following grounds:i-

(a) The applicant has not exhausted all the statutory
remediss available to him under the CCS(CCA)Rules,1965.

(b) The charges levelled againstlthe applicant were
substantially proved by the documentary and oral
evidenca collected during enquiry. Even the evidsnce
of the accompliﬁes is 1gnored; the ch arges were subs—
tantiated by the othar over-uﬁalming ordl and documen-

tary evidence.

(¢) The lnquiry Officer conducted the enquiry
strictly adhereing to the procedure laid down under

the Rules,1965.

(d) The applicaﬁt was working in the Rgceipt and

Cespatch Branch of ths office. His primary duty uas
to receive papsrs through the Oak and distribute the
same to the concerned Section OPPicials, Till such time

the documents received by him are expected to bs under

sesseovees T M




the cuatody of the applicant. Uhen that is so, the
quastion of entrdcfi@é%ha documenté to his custody

doas not ariss.

(e) The eligibility of candidates, zne of conaidera-

tion, issue of check slipswers.preparad by the Recruit-'

ment Branch and the OPC after evaluvation prapared a !
i

select panel. But the applicant being in the Receipt

and Despatch Branch in the office had done away with

the applications of certain eligible candidates withaut

- the sama
submitting/to the OPPice Assistant in the Recruitment

Branch.

(f) During the preliminary enquiry, all the rslevant
registers were seized. Oak Register was not available.

It is statad that the Dak Register was expacted to be

maintained by the applicant. No beﬁefit would have
been darived by the Disciplinary Authority in misplaciné
the Oak Register. So misplacement of Dak Register is té
the advantagse of the applicant. Hence, the applicant
may be responéible'for.the disappsarance of the Dak
Régister. The contention of the applicant thsgt the
abstract of Head ﬂfficé; Delivery Siip, the copy of the

special list addressed to SPOs wers aot produced during

said
the enquiry is not tenabla. The/documants were not

|

i
listed to the Charge Memo. Only the documentslrelating |
!

to the case were listed in Annaxure.3 to tha Charge [lemo)

|
Further they submit that it has come to the notice that |

the spplicant had bargained with a person promiaing him

to get selectad as Postal Assistant and got depositad

(511,«f” .
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. 16-,
a sum of Rs.60,000/~ in a Post OPfice Account and he
accounted for Bs.500/-~ only out of #.60,000/- and mis-
vtilised the balaﬁce.of Rs.59,500/~ for his personal
use. The case is under investigation. Thus tha respon-
dents submit that the applicant was responsible for loss
of certain applications of the candidates, who had
applied in response to the Advertisement to fill up ths
post of Pastal Assistant., In this background entire
process of salection and députation for training came

to be cancellad. This resulted loss to the Daspartment.

12. The Pirst contention of the applicant is that the
important document viz., Dak Register was not producad
during the snquiry. No doubt in that Dak Register tha
applican; was expected to make endorsement and obtain
signatures frem the concerned Officials in the Recovery
Branch or from the concernad O0fficer to whom the appliul
cations or documents recseived through Dak were handed
over. That would have helped the authorities to know
whether the letters indicated in the Charge Memo were
receivad by the applicant or not. The respandents
submit that during preliminary enquiry all the relevant.
documents were seized but they could not lay their hands
on the Dak Register. The Dak Register was not traceable
The applicant during the course of tha enquiry nouhere
insisted upon the production of the Dak Register. On
going through the Proceadings, it appesars that the
applicant insisted upon production of thres documasnts.

Wa could not make out what those thres documantsa were.

13. Be that as it may, when he was expected to be in

_custody of the Dak Register, he should have stated

O
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as to whers he had kept. HMsraly bscauss the Dak

Register was not produced by the Disciplinary Authority)

he cannot be absolved of the misconduct.

14. As contended by the learned Counsel for the
Respondents, the applicant might have caused the dis-
appearance of ths Dak Register and production of ths
sama was to be disadvantage of the applicant. The dis=-
ciplinary authority could not suppressed the same, As
contended by ths respondesnts, whenaver lestters are
received in the office, the applicant is the custodian
of those documents till he hands over them to the con-
cernad Branch., This part of the duty of the applicant
has not been disputed. When that is so, ha should have
subsequently atated as to how he delivered or handed
over the applications/letters received to tha Office
Assistant in the Recovery Branch or to other Branch in

the office.

15. . From the preliminary enquiry condﬁcted by the
respondaent~authorities, it is established that certain
meritorious candidates who had responded to the notifi-
cation were not selected and further thseir applicatiocons
were not traced in the Recruitmant Branch. Had the
applicant established toc have handed over those applica-
tions to the Recovery Branch then one could have said
that there was no culpability on the part of the applicanf
Further while daslivery of the documents to the Racruitmanﬁ
Branch or to any other Branch, it appsars he made cartain:
corrections. Whan that is sc, the Dak Register alone |

cannot be basis to consider the misconduct of the appli-

cant. The other circumstances like, non-availability

jH/ ...o-oo-oté‘Z.--H
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of the application: forms in the Recruitment Branch eté.

16. The naxt contention of the applicant is that

|
|
certain witnesses, who were in the natufe of accomplic

. {
were examined and relied. That means to say, theres uaré

lapses on the pért of the witnesses who deposed during

the enquiry and those who wers working the Racovery
Branch., They were also dapartmentally proceeded again
They were examined in the case fo prove the misconductl
alleged against the applicant. Therefore, the contentio%
-of the applicant is that those withesses could not havei

bs en examined and relied. For that he relied upon ths '

decision of the Calcutte Bench of this Tribunal in AJIT

KUMAR KHARA Vs UNION OF INDIA & OTHERS (reported in
1994(1) ATJ page.177), and ANIL KUMAR Vs PRESIDING
 OFFICER(reported in AIR 1985 SC Page.1121), and P.C.

JAIN Vs CENTRAL BANK OF INDIA(reported in AIR 1969
SC Page.983).

17. Strict rules of evidencs are not applicabls to
the Disciplinary Proceedings. Admission, confessions
ahd statements of co-accused which are not admiasgible

in the Evidence Act can bs taken note of in the Discip~

ODisciplinary Proceedings is that, an opportunity must
be given to the applicant. Here the witnesses were
examinad, The applicant had tha opportunity tozcréég
examine them. Merely because those witnasses had
committed certain misconduct while working in the
Recovery Branch, their evidencas cannot be discarded.

The contention of the applicant, tharafora, cannot be

sk

1

|

1
st.

accepted,

N

..........'.1-3-‘;
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linary Proceedings. Ruls that is to be applied in the i
!
l
|
|
|
1
|
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18. Hence, we feel no reasons to infer that inguiry
was vitiated because respondent-authoritiss relied
upon the evidsence of certain officials whe uwere in the

position of accomplices.

18, Exhibits P.6 to P.9 are the satatements of
G.Ranganna, M.Nanda Gopal, D.Chandranna and Ganash.

These persong have stated that they themselves or thair

aons had submitted their applications in response to the'

advertisement and that sven though thay or their sons

had sscured higher marks in the qualifying examination, -

they could not find place in the select pansel, whereas
persons whao had secured less marks ware figured in the

pansl.

- 20. They have narratad the circumstances under which
they had sent the applications to the Department. They
have producad even Postal Certificate Numbers. On the
basis of the verification of those particulars, ths
Department during the preliminary enquiry satisfied

that they had, infact, responded to the notification.

Therefore, non-gxamination of these persome is not a

material irregularity. Accepting for a momant that
those persons mught to have been examined, the nature

of misconduct would not have changed.

21. The misconduct alleged against him is that he
failed to hand-over tha applications received to ths

~ Office Assistent of the Recovery Branch. It is not
nacessary for the Disciplinary Authority to examina
all the applicants who had submitted their examination
toc the office in Kurnool. If they examine one candidatg
whose candidature has not been considersd by the

Dapartment is itsslf sufficient. In that vieuw of the

gz_/ ‘ .uooo.jg:_
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matter non-examination of the persons who gave statemar
as at Exhibits P.6 to P.9, does not in our opinion

vitiagted the enquiry.

22. Tha applicant contended that their non-examinatign

caused injustice; If that was so, he should have himsgel
raquested the Ingquiry Officer to summon them;'and he
could have examined them as his Defence Witnesses. If
such a step was taken then thes applicant could hot have
any grousa. Therefore, in our opinion non-examinstion O
the se bersons cannot be said to be an irregularity whig

vitiates the Disciplinary Proceedings.

23.  As contended by the respondents, the Dak Register
was a material document. The applicant was the pérson
who could have explainaed about the existence of the DakK

Register. When ha himself failed to produce the sams,

%

ts

the Disciplinary Authority cannot be blamed Por its nofj- -

production of the same during enquiry.

24. The , duty .to be performsd by the applicant as an
Assistant working in the Receipt and Despatch Branch

in the office has not been disputed. When that is so,

he should have placed some material to prove his innocg
For that he could have relied upen the Dak Register. TH

Dak Register could have enlightened the authorities as

to whether the applicant had performed his duty delica
‘tedly in handing over the applications received in
response to the advertisement td the Office Rssistant
of the Recovery Branch feor further processing. When
that is so, the nature of charge cast a burden on the

applicant to establish his innocence.

N —" | --.'..;'35;-
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25. The Oisciplinary Proceedings is not a criminal
trial where the standard of proof is beyond reasocnable i
doubt and that thse accused can keep quite leaving

the entire matter te the Oisciplinary Authority. The
applicant must place some convincing material tc hold !
that he is innacent of the charge. In the Disciplinary
Procesdinga the burden lies on the delinguent smployes
to establish his innocenca. From the material available|
on record, we aerse convinced that the applicant had
failed to handover the applications received in respomss
to the advertissment to the Office Assistant in the

Recovery Branch., Some of the witnesses who were examinad
during enquiry were also in the nature of accomplices
is not a ground te discard their evidence. further the
applicant may have been responsible for the disappearance
of the Dak Register as its production might have exposad
him,

26. In this view of the matter, we find no grounds

to interfere with the impugned Orders.

27. In the case of OIRECTOR GENERAL, INDIAN COUNCIL
OF MEDICAL RESEARCH AND OTHERS Vs DR.ANIL KUMAR GHOSH
AND ANOTHER, the Hon'ble Supreme Court after psesrusing
the entire formal snquiry records in the said casse
observed as under i~

"t0. The entire record of the enguiry proces-
dings have been placed before us. We have gqone
through the same and we find that there is
absolutely no justification in the allegatioan
that principles of natural justice have beean [
violated. We have already referred te the fact
that the first respondsnt did not furnish any list
of witnesses and only in the omurse of enguiry, he
requested the Enquiry Officer to axamine the Offi-
cials of the Municipality who had issued the certil
ficates produced by him in support of his claim aof
HRA, It is surprising that the Hjgh Court overlooke
gd the simple fPact that the said certificates uere
produced by the first respondent himself as

having beesn issued by the high officials of the
Municipality and unless the factum of such issuance
was inddisputs, there was no necsssity to examine
those officials. At another stage, the first
respondent challanged the suthenticity of the |
internal audit report and wanted tha author
thersof to be exemimed in order to substantiats
the same. The Pregenting Officer stated that
the said report was not necsessary for the case
and the same was not introduced in evidence. |
Hence, there was no necessity to examine ths

9
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the Accounts Officer who prepared the
internal audit report. If the first
respondent wanted to sxamine any witness on
his side, he was given sufficient oppop~-
tunity to produce witnesses and examine
them but he did not do so. Tha record
shows that he was permitted to recpen
his defance and present furthar defence
even on 28-3-1977, On that date as well
as on 7-5-1977, he had categorically
stated that he did not have anmy witness
to be called es defence witness on his
bshalf."”

-

In the casé of STATE BANK OF PATIALA Vs. S.K.SHARMA

(reported in AIR 1096, paga.1669), the Hon'ble Suprame

Court has laid down certaein guidelines to adhere to

the Principles of Natural Justice. The Hon'ble Supreme

Court in para.32 has observad as under :=

"32. We may summarise the principles emerging
from the above discussion. (These are by no
meang intended to be exhaustive and ars
evolved keeping in view the context of dis-
ciplinary enquiries and crders of punishment
imposed by an employer upon the employes):

(1) An order passed imposing a punishment
on an employee consequant upon a disciplinary/
departmental enquiry in violation ef the rules/
regulations/statutory provisions governing
such snquiries should not be set aside auto-
matically., The Court or the Tribunal should
enquire whether (a) the provision violated
is of a substantive naturs of (b) whether it
is procedural in character.

(2) A substantive provision has normally to
be complied with as explainad hereinbafore
and the theory of substantial compliance or
the test of prejudice would not be applicabls
in such e+gca’a.

(3) In tha case of violation of s procedural
provision, the position in this: procedural
provisions are generally meant for affording
a reasonabls and adequate opportunity to the
delinguent offiver/employee. They are, genaral-
ly speaking, conceived in his interest. Viola-
tion of any and every procedural provision
cannot be said to automatically vitiate the
engquiry held or order passed. Except cases
falling under 'no notice’', 'mo opportunity’
end 'noc hearing' categories, the complaint
of violaticn of procedural provision should
bs examined from the point of view of prejudics,
viz., whether such violation has prejudicsd

@l/ 100000000-0'0'1_7_;E
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the delinquaent officer/employee in defending
himsslf properly and effectively. If it is

found that he has been so prejudicad, appro-
priate orders have to ba made tc rapair and
remedy the prejudica including setting aside

the enquiry and/or the order of punishment.

If no prejudice is established to have resulted
therafrom, it is obvious, no interference is
called for. In this connection, it may be
remembered that there may bs certain procedural
provisions which are of a fundamental character,
whose violation is by itself proof of prejudice.
The Court may not insist on proof of prejudice
in such casas. As explained in the body of the
judgment, take a case wvhere there is a provision
expressly providing that after the evidance

of the employer/government is over, thse employes
shall be given an opportunity to lead defence
in his evidence, and in a given case, the
enquiry officer does not give that opportunity
inspite of the delinquent officer/employas
asking for it. The prejudice is self-avident.

Ne proof of prejudice as such need be called

for in such a case. To repeat, the test is

one of prejudice, i.e., whather the psrson

has receivad a Pair hearing considering all
thinga. Now, this very aspect can also be

looked at from the point of view of directory
and mandatory provisions, if one is so inclined.
The principles stated under(4) hsreinbelow

is only another way of looking at the same
aspect as is dealt with herein and not a
different or distinct principle.

(4)(a) In the case of a procadural provision
which is not of a mandatory character, ths
complaint of violation has to be examined
from the standpoint of substantial compliance.
Be that as it may, the order passed in violation
of such a provision cen be set aside only uhere
such violation has occasioned prejudice to the
delinquent employee.

(b) In the case of violation of a proce-
dural provision, which is of a mandatory
character, it has to he ascertainsd whether
the provision is conceived in the interest of
the person procsedsd against or in public
interest. If it is found to be tha former,
then it must be sesn whather the delinguent
officer has waived the said requiremsnt, aeithsr
expresasly or by his conduct. If he is found to have
waived if, than the order of punishment cannot
be set aside on the ground of said violation.

I, on tha other hend, it is found that the
delinquent officer/employes has not waived it
or that the provision could not be waived by

I~ N

LI I AL L




155

~18=

him, then the Court er Tribunal should make
appropriate directions (include the satting
aside of the order of punishment), keeping
in mind the approach adopted by tha Consti-
tution Bench in B.Karunakar, (1994 AIR SCU
1050). The ultimate test is always the same
viz., test of prejudice or the test of fair
hearing, as it may be called.

() Where the esnquiry is not governed by
any rules/regulaticors/statutory provisions
and the aonly obligation is to observe the
principlss of natural justice - or, for that
matter, wherever such principles are held to
he implied by the very nature and impact of
the order/action - the Court or the Tribunal
should make a distinction between a total
violation of natural justice(rule of audi
alteram partem) and violation of a facet of
the said rule, as explained in tha body of
af the Judgment. In other words, a distinc-
tion must be made betusen "no opportunity” and
no adequate opportunity, i.e., bstusen "no
notice"/"no haaring" and "no fair hearing!
(a) In the case of former, the order peesed
would undoubtedly be invalid(one may call
it "void" or a nullity if one choosas to).
In such casass, normally, liberty will be
resarved for the Authority to take procee-
dings afresh according to law, i.s., in
accordance with the said rule (audi alteram
partaem). (b) But in the latter case, the
effesct of violation (of s facet of the rule
of audi alteram partem) has to be examined
from the stand-point of prejudice; in other
words, what the Court or Tribunal has to see
is whether in tha totallty of the circums-
tances, tha delinquent officer/employse did
or did not have a fair hearing and the orders
to be made shall depand upon the answer to
the said guery. (It is made clear that this
principla(No,.5) does not apply in the case
of rule against bias, the test in which bshaif
are laid doun elsauhere,)

() \uhile app%ying the rule of audi
alteram partem (ths primary principls of
natural justice) the Court/Tribunmal/Authority
must always bear in mind the ultimete and
overriding objective ugderlying the said
rula, viz., to ensure a fair hearing and to
gnsure that there is no failure of justice.
It is this objective which should guide them
in applying the ruls to varying situations
that ariase before them.

gk_/ 000000000000001'_9,
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(7) There may be situetions where the
interests of atats or public interest may
call for a curtailing or the rule of audi ,
alteram partem. In such situatians, the

Court may have to balance public/State E
interast with the requirement of natural : B
justice and arrive at an appropriate = ' |
decision.”

29, Further Hon'ble Supreme Court has obsarved
that Orders af ths Disciplinary Authority must not be

set aside mersly on technical reasons or grounds.

0. Coming to the punishment imposaed, the applicant

contended that the reoover& of R,11,700/~ ordered from
him is untenabla. It is for the Disciplinary Authority
to impose cordign punishment after taking into consie- \
deration all the facts and circumstances of the casa
and glso the nature of misconduct of the delinguent
employes. The disciplinary authority has cancelled
the selecticn and deputation for treining. Hence, it
thought Pit end proper to recovar the expemnses incurred

by the Dapartment from the dslinquent employses. Hence,:

— —

the racovery is ordered from the applicant. Tha Court

or Tribunal cannct interaeferes in the matter of punishment|

. In that view of ths matter, we do not wish to
expresé anything on the punishment impesed on the |

applicant.

32, In view of the above, we find no merits in the
OA and tha OA is liable to be dismissed.
33. Accordingly, the OA is dismissed. No costs.

The Enquiry Proceedingsproduced by the respondents
are perused and returned.

% :
- : D AR AME SHUAR) (R.RANGARAJAN) .
MEMBER (JUDL) MEMBER (ADMN)
v .
DATED: this the | ° day of W ,1999
. = T . |
P % ﬂﬂﬁ%&?
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(See Rule 29) .
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CENTRAL ADMINISTRATIVE TRIBUNAL HYDERABAD BENCH AT HYDERAGAD.
1st Floor,HAC Bhavan, Jpp:Public Garden, Hyderabad.SDDDU4.ﬂ.D,r

CRIGINAL APPLICATISN - NI, 1486 OF 199 7.

Applicant(8) & - | . V/s Respondent(s)
. ﬁ‘qﬁ?a iju  . The Chief Post Master Gemeral,s.¥,

By Advocate Shri: rostal Circle, Hyderabad.f7others.

R.S.R.Anjaneyule. (By/Central_Gout;Standing Counsel)
To. : ., : ' Mr;vrﬁhimanna.hdd1.835¢-

141//%he Chief post Master Jensral, Andhre Pradesh Fostsl circle,

HyGexrabad,
.uﬁi//The Hifactgr—af Pogstel Servicen, Office of Post Master Ganeral,
wrndol Region, Rurnool, -

A, The Surerintendsnt of Post Offices, Kurpcol rostal Division,Kurnool,

Uhereés an application filed by the above named appliecant
under Section 19 of the Administrative Tribunal Act, 1985 as

in the copy ;nnexed hersunto has neen registered and upon.
Preliminary hearing the Tribumal has admitted the application,

Notice is hereby given to you thet if you wish to contest

the application, you may file your reply along uith‘ths document
in support thereof and after serving copy of the same on the
applicant or’his Legal‘practitioner‘uithin 30 days of receipt of
the notice before this Tribunal, either in person or fhrough a
Legal Drectitidner/_@reaenting'foiCBr appointed by y.ou in

this behalf. In default, the aaid application may be heard and
decided in your absence on or after that date without any

furthar Notice. ‘ : .
T . . o
Issued under myrhand,aﬁd the seal of the ag%q§9%h%

I 4

This the . o .70 . . . . v . . ... dayof v v v v v v v . . .199 T

//8Y DRDER OJF THE TRIBUNAL//

Date; 12«11-97. - o FOR REGISTRAR.
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Central Administlfative Tribunal :
© _Hyderabad' Bencf|1 at Hyderabad
|

!
0 A No. ; of 1997)—
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ADVOCATES FOR APPLI(:.‘ANT/ FESPONDENT

Address of Service : Phones : 7617006
_ ‘ 7601284
0

K. S. R. ANJANEYULU
D. SUBRAHMANYAM

ADVOCATES

1-1-36_5/A; Jawaharnagar, (5th Street)
Bakaram, Hyderabad - 500 020.

|
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- ,}J‘n the Central Administrative Tribunal : Hyderabad Bench
at Hyderabad

oA nNo. TUS b of 199 j -

S &/ﬁ"ﬁc‘ Loy ‘ . Applicant

VERSUS .1 | ;

i
I

| AGRY €2 a =dr  Respondent

AT ot N o Pk
el FL,Q - W-\—yﬁ@ obre —

AP QAL P

We A L Applicant
J i
In the -above Application do hereby appoint and retain

K.S.R. ANJANEYULU
ADVOCATE

and

D SUBRAHMANYAM
ADVOCATE

Advocate/s of the High Court to appear for Me/Us in the above Application
and to conduct and prosecute (or defend).the same and all proceedings that may be taken in
respect of any application connected with the same or any decree or order passed therein,
including applications for return of documents or the receipt of any money that may be payable
to Me/Us in the said Application and also to appear in all appeals, and applications. under
clause XV of the Letters Patent and in applications for review and for leave to appeal to the

Supreme Court.

‘ \, I
o
K N\&\)\

Fn e .
28t

“:. . %¢ Ard‘
4;; RECEIVER Y

2 4 GCT 1997
4 PW3%
AR

N eabud %

P ’

| cettify that th& contents of the this Vakalat were read out and explained
Maeeeniieremesnseeneneskimg it AR S in my presence to the executant, of executants who

. abpered ‘perfectly to understand the same and made his, or her or; their sighature or mark or
‘ marks in my presence. :

Executed before me this Q9 day of . @C/f" 199 }

a0

(5 fertegy) |
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TN THE CESTRAL ADMINISTRATIV & TN \ISVHAL :: HYDFEABAD DENCHE -
AT HYD.DABAD -

‘(uA- Ho. lugé’of C{?j

T ¢ S T e ¢ S R T T Y

M.MO. OF aAPP TATLANCE

Bt v e wenrectrs |

detween :

SURS Hot %055 S

Responcent (& )

The <egl trars
r Ten Lal administrative Tribuna
)aC B'“lici], .
=T ABAD

U!"

Sir, . o

I, V. BHIMAITIA, Acdvocate, having Dren aulohiustesesl

by the Centrsl  Sovernment, uotified unger Section - 14 of
the Aéministrative Tribunals Act 1985, herchy app:ar for the

Aeupond -nts and undertaka to plead and ac ‘for them in all

- UQaamane

Signature of the Couns»l
Aorl cc..C/8C for Hailwayr

mattors in the 2bove sald casc.

Hyderatad,

Datod :_Cf‘_‘ 3 (’\7

N

Aﬁd“aas o£ tnﬂ Counse% .

203, lenuka “hakti Apartments,
Kipg‘Koti Road,

Bashaerbach,

HYDERASAD - 500 029
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