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X & 8 per Hon'ble Shri B.S.Jal Parameshwar, Member (Judl,) X

The applicant has filed this application ‘seek.'mg
review of the order dated 17.7,98 passed in Oh,40/97, By
the said order the claim of the applicant for stepping up
of his pay on par with his iﬁ@adiate junior Smt.G.Bthya Lakshmi
was rejected,

. ) 7 ‘
has 4
24 The applicantésought review of the said order| on the

following grounds

() The Tribunal did not take note of the julgement of
the Hon'ble Supreme Court Union of India v, P.Jagdish

1997 (2) SLI 136, ‘ |

(o) Wazir Ali case which was produced by the rqsponde.nts
is not relevant to the facts of this case anmd in any case this
\

. decision was an earlier decisiom which in a way was |superseeded

by Jagdish case, |

|
Wing even such deputation was at his own request, hisS senierity

(c) Although he was on'deputatien with the Con%trmtion

in the parent unit was maintalned intact and besides maintained

lein in the original wing, "

(@) Although he was the seniormost in his line even if on

|
deputation no willingness was asked for him for grapt of special

pay whereas a junior J.,Sreemivasa Rao who was similgrly not

",

working at the relevant point of time was asked for willingness, .




Head Clerk,

A¢300

{e) The conclusion of the Tribunal that the spec

pay is not given according t¢ seniority 1s incerrect,

(f) The principle laid down by this Tribunal in

julgement in OA,192/90 has been disregarded,

(f) Establishment circular No,216 although cited
learned counsel was disregarded in arriving at an inc

conclusion, {

>

fal

by the

orrect

3. Admittedly betwen 1984 and 1992 the applicant| vas

working on deputation in the constrwtion project of

S.B,

Rajlway, Waltair, The @aid deputation was a8 per his own

request, While on deputation the applicant was working as

4, In the parent department certain percentage of
were identified as identif jled posts for grant of Spec
| |

Of Rse 35 OF Rs,70/~. While the applicant was working d
o wel

in the Construction Organisatio%,juniers to him who -

in the parent department held the identified posts ap

they were granted the special pay, |

5. On repatriation the applicant was promoted as

Clerk on par with his juniors,

|

posts

ial pay

m deputation
re,

x2 working

3 accord ing Iy

Head

Since some of his juniors Were

working in the identified posts they were getting special

pay Of Rs.35/- and Rs,70/-,




6o In this background the applicant sought foy stepping
up of his pay on par with hisS junior Smt, G.Bhagya |lakshmi,
Te Smt,G.Bhagya Lakshmi became ‘{gghior to the applicant in

the cadre of Senior Clerk on the basis of the dired

tions given

by this Tribunel in TA,157/86 and RA, 24/89, Smt,G,Bhagya lakshn

was a graduate and therefore she was given promotic

n to the

cadre of Senior Clerk w.,e.f, 1,10,80, Turther|she was working

in the identified post and had drawn special pay.

Be It may be noted that the applicant while working on

. . than his junijor in!the parent Dept,
deputation was drawing more pay (_(incluss.ve of the special pay

than smt.G;Bhagya Lakshmi, Infact the applicant was

working as

Head Clerk in the ComStruction Organisation of S.E/Railway

while on deputation, Wuhen that is sa/,we felt that

¥as mot entitled to step wp his pay on par with Smt

9 We have considered the grounds raised by the

the applicant

. Bhagyalakshmi

applicant

in the RA, It iS stated that we have ignored the decis ion

|

of the Hon'ble Bupreme Court in the case of Un.nr;lon o

f India Ve

P.Jagdish reported in 1997 (2) SJL 136, The Hon'ble Supreme Cour

has considered the grant of special pay in paras 4 ko 6 the

Hon'ble Supreme Court has observed as under z-

"4, The question for consideration, therefore,
" be 3(1) whether the respondents who had no
posted against the idegtified posts cdrryi
speclal pay of Rs.35/~ per menth can even ¢
fixation of their pay with g,35/- per pont
the cadre of Senior Clerk even on notional

N

would
t been
ng a
laim

h in
basis,

005




(2)
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whether the respondents can claim for
Stepping up of their pay in the promoted|cadre
of Head Clerks when theilr juniers who were

later promoted were fixed up at a higher|slab

in the cadre of Head Clerks taking into account
the special pay which they are drawing the
lower category of Senior Clerks,

So far as the first question is concerned, it

is to be seen that a special pay of 8,35
month 18 attached to certain identified

in the category of Senior Clerks and, th
only those who would be posted against t
identified posts can claim the said spec
The respondents who had already been pro
the higher category of Head Clerks canno
that special pay even on notional basis

because their juniors in the cadre of Se
Clerks were given that special pay on be
pQSted against those identified posts ca
the special pay, It is an additional pa
attached to the post and any incumbent w
occupies the post can only claim the samel, The
claim of the respondents on this scoré, is not

sustainable in law and the Tribunal has rightly
rejected the said claim of the respondents,

" so far, as the second question i copeernkd it

depends upon the applicability of the prihciple
of stepping ups Admittedly the respondents had
been promoted earlier to the category of Head
Clerks and some of their juniors who were|conti-
nuing as Senior Clerks agsinst the identified
posSts carrying special pay of Rs,35/- per month
on being promoted to the post of Head Clerks
later than the respomi ents got their pay fixed

‘at a higher level than the respondents, Under

the provisions of Fundamental Rules to remove
the anomaly of a Goverrment servant promoted or
appointed to a2 higher post earlier drawing a
lower rate of pay im that post than another
Government servant junier to him in the lowver
grade and promoted or appointed-subsequently to
the higher post, the primciple of stepping up of
the pay is applied, In such cases the pay of the

‘..6
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senior officer in the higher post is required
be stepped up to a figure equal to the pay as

for the junior officer in that higher post, The
stepping up is required to be done with effect from

to
fixed

. e

the date of promoticn or appointment of the junior

officer, On refixation of the pay of the Senio
officer by applying the principle of stepping
the next increment of the said offiCcer would h
drawn on completion of the recuisite qualify

r

UP,
1]

service with effect from the date of the relaxation

of pay,
junior officer and the senior officer belong t
same category amd the post from which they hav
promoted apd in the promoted cadre the junior
on being promoted lster than the senior office

This principle becomes applicable when the

© the
e been
officer
r gets

a higher pay, This beipng the principle of st

pirng up

conteined in the Fundamental Rules apd admittedly the
respondents being seniors to Several other Senior Clerks
and the respondents havimgbeen promoted esrlier than many

of their juniors who were promoted later to th

Head Clerks the principle of stepping. up shtould be made - <

applicable to the respondents with effect from
their juniors in the erstwhile cadre of Senior
promoted to the cadre of Head Clerks and theix

post of

the date
Clerks get
pay was

fixed at a higher slab than that of the respondent, The

stepping up should be done in such a way that
of juniors getting higher salary than the seni
promoted category of Head Clerk would be remov
pay of the seniors like the respondents would

the anomaly
ors in the
ed and the
be stepped

up to a figure equal to the pay as fixed for their junior

offjcer in the higher post of Head Clerk, In f
Tribunal by the impugned order has directed t
principle of stepping up to a figure equal to

act the
© apply the
the pay as

Y-

S

fixed for their junior officer in the higher post of Head
Clerk, In fact the Tribunal by the impugned order has direct
to apply the primciple of stepping up and we sSee no infir-
mity with the same direction subject to the aferesaid
clarificationg, This principle of stepping up which we have
uphe ld would prevent violation of egual pay for equal work
but grant of consequential benefit of the difference of
salary would mot be correct for the reasecn that the res-
porcdents had not worked in the post to which 35% special

pay was attached in the lower cadre, But Py reason of
promotion the promotee~juniors who worked on the said

posts, in fact, performed the hard duties amd

=
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earned special pay, Directions to pay arirears would

be deleterious to inculcation of efficiency in service,
All persons who were indolent to shere higher reSponsi-
bilities in lower posts, on promotion would gdt accele=
rated arrears that would be deleterious to eff iciency

of service, Therefere, though directions to Step up the
P2y on notional basis is consistent with Article 39(3)

- of the Constitution, it would be applicable only perspe-
ctively from the date of the promotion and the fixation
of the scale stepping up in promotional post only
perspectively, The appeal is dismissed but in the
circumstances there would not no order as to cpsts",

1o, Further Annexures5 to the reply is the letter of the

Railway Beard which considered to step up the pay of the

Senjor when the junior was drewing special pay, Rafilway
Board in the said letter para-3 as stated as fOllows s-

“"Farther in case disciplinary proceedings were

pending against a senior employee at the time
when his junior was appointed to the identified
post carrying this special pay and he was not
ziltimately enonerated, his pay is not to be
Stepped up even though he is covered by the
c‘ategory (b) or (¢c) mentioned in para-2 a!bove‘.
Further the stepping up or pay will also not
be allovw tn the following cases :

£H)

i, Where an employee, even though sSenior was
not found suitable for appointment to the
identified posts,

““ii, Where the employeé declined to accept d{laymnt/
|
gppointment tO the identified posts for whatso-

ever reasons,

iii, Where anp employee was away on deputation outside
that cadre at the time when his junior wals
appointed to the jdentified post,®

11,  While rejedting the OA, we considered the Wazir ALib

case decided by Hon'ble Supreme Court, The Hon i"ble Supreme Court

T~

.8
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of Indiz taking note of the decision of the Bangalore Bench of
\

this Tribunal reported im 1996 (1) SCALE 696 held that special

pay is a personal pay and the seniors cannot claim stlepping up

. | ‘

of pay on par With juniors performing such onercus duyties,
_ ) N

The principle ennunciated in the case of P,Jagadish 1s not

different, |

12, It is his costention that while posting his junior
in an identified post his option waé not called, Posting to
an identified post is based en Seniority—c:um-suijtability.
Further it is not the caSe of the applicant that while he was
working on deputation in ConStruction Department, he|was not
getting more pay than the pay im the parent departmept incluwiing
the special pay attached to an identified post, As afready
observed the applicant was working as a Head Clgrk in the
QRStrmtiqn Orgénisation of the S,E,Railway, 'I"he Py of the
Head Clerk Gn_._,].éeputation was quite.mre than the payl of the

 senior clerk working in em identified post with the |special
i
pay Oof R, 35/=- and Bs,70/- in the parent department.

i3, Accepting for the moment that the resPcafrient.s failed to

seek his option, we do not find that frregularity can make the
) |

applicant eligible te get his pdy stepped up on par|with

o
Smt,G.Bhagya lakehmi, For the simple reason that tt¥e applicant

was getting more pay while working on deputation, Therefore the
applicant cannot have any grievance for not obt‘aining an option

te work in an identified post In the parent deparm*ant.

I o | .__9
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il
after carefully examining the various contentions Ff the

3¢

'-. 9 LR

Al
14, Apart from that, the applicant is an educated person.

an

i
pest, If the applicent felt at any time while on ge
'l

that a#ﬁdentified post in his parent department was

him to submit & representation to the respordent autt
. |

repatriate him to his parent department, He has not

15, Considering the case of the applicant as put

. 1
the RA we do not find any error apparent on the face off the
. 1 ;

record justifying the review, We have reached this conclusion

applicant in the RA,

i6, flence the RA is dismissed, No costs,

JZIgw\fxﬁin-f“—"h-” - ?::)‘qu
{ B.S, JAI PmmSﬁan/) ( H.R PRASAD )
r (gudl,) Member (Admn, )
Sekoad |

Dated 3 )’)"a_ggbruary, 3999




