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ORDER

ORDER (PER HON'BLE SHRI R.RANGARAJAN, MEMBER (ADMN.)

Heard Mr.BSA Satyanarayana, learned counsel for
the applicant and Mr.V.Bhimanna, learned standing counsel

for the respondents.

2. This Review Application is filed by the applicant
in the OA prayving to review the judgement in OA No.1481/97

which was delivered on 15.4.99.

3. The OA was disposed Of. in_view of = the following

reasons:-

"In view of the categorical direction
of the Supreme Court in the above
mentioned cases that adhoc promotion of
a Jjunior in a different circle in
Telecom Dept. will not entitle a senior
in the other. «circle to get adhoc
promotion from the date his junior in
the other circle was promoted on adhoc
basis and also stepping up of pay on

that basis."

4, The applicant in this R.A. contends that the OA
was dismissed in view of the ratio of the Judgement in
Swaminathan's case reported in 1997 ScC "(L&S) 1852 (Union
of India v. R.Swaminathan). The ratio in that judgement is
applicable prospectively and not retrospecitvely. As the
request of the applicant is to promote him on adhoc basis

on par with his Jjunior namely Smt. R.K.Prasad who was
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promoted way back in 1991 earlier to the pronouncement of

the judgement in Swaminathan's case, the judgement in

Swaminathan's case cannot be applied to this  case

retrospectively,

5. For the above contentions the applicang relied on

| deeian
certain observations of the Five Judge Benc@A

Court reported in 1993 SCC (L&S) 1184 {Managing Director,

of the Apex

ECIL, Hyderabad v. B.Karunakar). The reported case is in

A Mﬂuxx‘j, ‘
regard 'tC)Lﬁisciplinary case. But in para 66 of that

judgement it has been observed as follows:-

"When Jjudicial discretion has been
exercised to establish a new norm, the
gquestion emerges whether it would be
applied retrospectively to the past
transactions or prospectively to the

transactions in future only."

Relying on this, it is further observed in the subsequent
paragraphs that "ruling on this will apply only

prospectively without disturbing with past transactions".

6. Thus, the applicant states that the ruling in
Swaminathan's case is to be applied .after the date of
pronouncement of the judgement and not as in his case as it
occurred much earlier i.e, in the year 1991.

Hence relying

on Swaminathan's case to dismiss the OA is erroneous.

7. In the same judgment in para 68, it has been held

by the Apex Court as follows:-
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-"Prospective overruling, therefore,
limits to future situations and
excludes application to situations
which have arisen before the decision
was evolved.

XXXX XAXX XXXX XXXX XXXX

It is therefore, for the court to
decide, on a balance of all relevant
considerations, whether a decision
overruling a previous principle should

be applied retrospectively or not."

8. From the above observations of the Apex Court, it
is ~ evident . that normally  when a ruling applies
prospectively on a balance of all releﬁant considerations,
it has to be seen whether the ruling in previous principle
should be applied retrospectively or not. It is not a
blanklrule that any ruling has to be appliedLgrospectively.
Considering the facts and circumstances of a case, rulings
can be applied retrospectively also. Hence each case has

to be considered on mertis,

9. It is very relevant to point out that
Swaminathan's case had also occurred. earlier to the issue
of the judgment by the Supreme Court in Swaminathan's case.
However, the Supreme‘Court had held that the decision taken
earlier to—the—situation is erroneous. In the present case
also, though his junior was promoted on adhoc basis in 1991
whether the applicant can be given adhoc promotion

retrospectively from the date when his junior was
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considered in the 1light of the facts of that case,
repurcussions involved if the ruling in Swaminathan's case
not applied in that case and the failure of the applicant
in opposing that adhoc promotion of his Jjunior till 1996
ie., after the date of his retirment. Hence it is not

erroneous if Swaminathan's case is applied in the case of

" the applicant herein. Thus the judgment clearly states as

to why Swaminathan's case has to be applied in this case
even retrospectively. Hence the submission that the
judgement was errnecus in view_of the observations made in
the reported case quoted above, is not a proper submission.

Hence this contention has to be rejected.

10. The applicant further contends that an adhoc
promotion .can be given only for short periods but adhoc
promotion was given to his junior for a long time and hence
Swaminathan's case is not‘applicable. Similar éubmission
was also considered by the Apex Court in the reported case
in 1998 SCC (L&S) 1509 (Union of iNdia v. M.Suryanarayana
Rao) and it was held that stepping up of pay is not
admissible to a senior even if the junior's adhoc promotion
is for a long period. That would mean that if a junior is
promoted on adhoc basis for a long period, even then, his
senior is not. entitled for adhoc promotion from the date
when his junior was given adhoc promotion and on thét basis
stepping up of pay of the senior. Though the applicant
contends that it is a proforma promotiogtgézt Below Rule
and hence comparison in Swaminathan's case may not be
appropriate. The applicant filed his first representation
on 27.6.96 after his retirement. Even if it is considered

that he should be given proforma promotion, he cannot be

S —

fJ\/




2

‘. .
shown as continued in that post after his retirement from

1991 onwards. The only relief that the applicant will get
is that his pay will be refixed treating him as having been
promoted under Next .Below Rule from the date his Jjunior was
promoted and that woula lead to stepping up of pay when he
was actually shouldered the responsibility from 1.8.93.
That fixation of pay wil)l also give him some more retiral
benefits. Thus the whole case boils down to stepping up of
pay of the applicant in view of the application of Next
Below Rule. If that be the case, there is no reason to
come to the conclusion that Swaminathan's case is not

applicable %a-the present case.
, A

11. The .applicant relies on the reported case in
(1991) 16 ATC 296 (K.L.Rawal v. Union of India) to contend
that even if the adhoc promotion is given to his junior his
case i:%bseniori'to Smt.R.K.Prasad cannot be ignored and he
should have been given an opportunity to get repatriated to
Bihar Circle before considering his junior for promotion.
When an adhoc promotion is given to a senior in the same
station, the question of giving opportunity to a senior to
get repatriated to his parent cadre may be appropriate.
But in the present case, adhoc promotion was given to a
senior in Bihar Circle when the applicant was working in
A.P.Circle. If his case is to be considered for adhoc
promotion then it may mean that the applicant has to go to
Bihar Circle and get promoted. The applicant is a promotee
officer and he had retired in 1994. 2f Mis transfer to
Bihar Circle three years before his retirement would mean

4,

that he h%ﬁ to be shifted from A.P.Circle to Bihar Circle
(7 8

Lwndd fot. T Gt
andéﬁabove shiftingt;wé%%vebe very éﬁt0ﬂ$e;§:ﬁﬂe- to the
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applicant. Further, in the exigencies of service,M"

Departmental authorities cannot wait to sﬁift an officer
from a far .off circle after getting his consent. Such a
shifting will not only cause inumerable hardship to the
employee concerned but will also disrupt;working of the
Department. Hence under such circumstances, granting of
adhbc promotion to a Jjunior who is available readily in
that circle cannot. be treated as:}rregulaf action on fthe
part of the respondents. The reépondents, in our opinion,
acted not only in the interest of the Department but also

in the interest of the applicant. Hence the judgment cited

above may not coeme to the rescue of the applicant.

12. The applicant also relies on - the reported
judgement in (1991) 18 ATC 428 (Mrs.T.George v. Union of
India) to state that claims of senior cannot be ignored
even when the.promotibn is ad hoc. It is very pertinent to
point out. that in that reported case, the senior was also
in the same place as .that of the junior. In that context
the Principal Bench of the Central Administrative Tribunal
had observed that claims of a senior cannot be ignéred even
when promotion is adhoc. It had not considered the claim
of a senior who was postéd in a far off place when an adhoc
promotion w;;\sn to be coﬁsidered. For the reasons stated
above, this judgment also may not be of use to' the !

applicant herein.

13. In view of what is stated above, we find fthat
opY '

there is no error. apparent im the face of record in the

judgment. in the OA delivered on 15.4.99. In that view, the

R.A. is liable only to be dismissed and accordingly it is

|
(R.RANGARAJAN)
MEMB g MEMBER (ADMN. ) !

dismissed. No order as to costs.

DATED: Cf AUGUST, 1999 ﬂhqﬂ' '
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