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0A.799/97 dated : 16-12-98
|

Crder

Oral order (per Hon. Mr. K. Rangaraﬁan, Member (admn.)

Heard Sri G.V. Subba Rao for the apglicant
and Sri V. Rajeswara Rac for the respondents.
1. The applicant was issued with @ charge sheet for
anauthorised absence by memoranudm No.P,R.1319/RJY
daged 5-7-91 (Annex-vI). The'Artiéle oﬁ charges reads
as below : |

"ARTICLE I

That the said Sri P. Murali Krishna while function-
ing as Fireman-I during the period from 22-8-97 to

4-7-91 {311 Qays) absentedyhimself‘unauﬁhcrisedly.
|
ARTICLE-IT |

That during the aforesaid pericd and thle function-
ing in the aforesaid office the sa%d Shri P. MUrali Krishnsa
absented himself unauthorisedly frém 28-8-90 to 04-7-91
(311 days) without proper sanction of l%ave or observing
Rly. Medical attendance Rules.“‘ |
2. The applicant submitted his explanation. An enquiry
was conducted and on the basis of &hat enﬁuiry after

_ |
giving him a copy of the Enguiry Report the Disciplinary

authority passed order by 1mpﬁgned‘memo%andum dated
7-2-1994 {Annexure-I}., The Discipiinar§ authority impossd
the penalty of reduction of his pay to the lowest stage
of %5.9%50 in the same time scale of‘%.QSD-lSOG for five
.years with recurring effzct with effect;from 15-2-.19¢%4,

' |

The applicant filed an appeal against ﬁhat order addressed

to Respondent~3 by his appeal dated 23-5-1994 (Annex.IV).
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That was disposed of by the Appellate authority con-

firming the orders of the Discipline apthority.r The
applicant later filed a Revision petitkcn addressed to
Respondent-4 by his representation dat;d A-6-1926
(ﬁhnex¢vﬁ. That Revision petition was also disposed of
by that authority by impugned order dated 26-6-1996
confirming the orders passed by the Diéciplinary
auvthority as well as Appellate authority.

3. This OA is filed to set aside the orders of the
Disciplinary authority, Appellate authority, and
Revision authority dated 7-2-1994, 4-11-1994, and
26-8«96 respectively by holding them %s arbitrary,
illegal, unconstitutional vidative ofihrticles 311 (2),
14, and 1€ of tha Constitution and fof a2 conseguential
direction to the rescondents to pay arrears of salary,
allowances and also to give promotion due to him.

4, A reply has been filed in tHis CA.

5. The reply only states that rules in this connection

.. for awarding p@nishment has been fully followed and

there is nq}?machcmefit in the OA. Further it is stated

&N e ‘ “ . M

thatLFhe applicant ha& accepted the charge, there &s;
i

k \
nothing &% furtherLconsider this issus in the light of

the contantions made by the applicantfin thig QA.

6. The learned counsel for the applicant mads the
following contentions. They are :-~

a) The Appellate authority and the Revisional
authority had taken note of his ieavcjrecord since he

joined Railway service in the year 1928 but the Charge

sheet only;i%@iéﬁ%&ﬁ.his unauthQriSsd‘absencc‘from
28-8-1990 to 4-7-1991, Hence, the orders of the

. AL
Appellate and Revisional authority is|to bhe set aside
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WAL
as they see prejudiced against Fim taking nete of

previeus record into consideratien. . !

b)  The Inquiry Officer had considersd his case for
unauthorised absence frem 258-8«1929) te 4-11-1991 whereas
the charge-sheet is fer unautherised absence only fer
the peried from 28-2-1990 to 4-7-1991, The Inguiry
Officear has considared beyend 4—7-1991‘upt@ 4-11-1991
which 12 irregular and sn that sScers the whale inguiry
preceadings is wvitisted and en that basis punishment
stands ebelished.

¢}  The applicant relis=s sn the judgement of 1994 (2)

ATT 434 (A, Prasad Rae Vs. GcncIal Managef, SC Rlys.)

and 1991 (85LJ) 39 (R.A. Shreff Unien ®f India). By

|
thet unauthorised absenc* is net & misconduct en +he

S.
relyving en the reported'judgements the applicant submits

part of the applicant. The chafga—aheet is issued for
miscenduct en the part of the applicant fer his unautho-
rised abssnce. But as the unautherised abs=nce is neot a
misconduct in view sf the ubeve judgements, the question
eof issuing a charge-shaet does ﬁmt efise and hence the
chargessheet ftgelf é§%§?ﬂ be zet aside and thereby the
other proceedings ar= alse annulled,

7; The learnsd counsel fer the respondents states that
the secand Article et Eharge i8] for availing unautherised
leave witheut preper ssnction or observing Railway

M=dical Attendatic® Rules, A resding of the erders ef

the Disciplinsry, Appellate, an@ Revisional autherities
| .

do*s net indicate that this point hes been neted and

becsuse of non-ebzervance of M=dical Attenddnce rules he

was punished., Hence, this contentien does not sppssr te

™ reglistic.

O
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8. we have also perused the punishment granted te

the applicant. The punishment i3 te bring his salary

dewn te the initial stage fer a period of five years
with recutring sffact with =ffect frem 15-12-1994. The
applicant has been sg punished becsuse ef which he has

te underge punishment fer a mere censiderable length ef

time in his career. The 3Jpplicant, it sppears is an ilg,

wliterate @r s¢mi-literats. Teo knew ef &ll Railway

Medical and Leave Rules far him will be very difficult
in view éf his educatienal gualificatien. Hence, in
our epinien the= punishm=nt swarded te him appear te be
very axcessive cempared te the gravity ef the charges.
Hence, this alse has to be neted in the present cas=,
9. In inguiry that had been cenduasted it is stated
that the applicent had sccepted the chergs. In view of
that it will net be in order te set aside the erders of
the Disciplinary authsrity under the present circumstances,
Even {f it is set aside er remitted back te the
Disciplinary autherity, the Disciplina;y autherity will
b= unable te reduce his punishment asﬁ;rders had zlready
been appreved by the Appellate and Revisienal autherities

whe are his seniers, Hence, in eur epinien setting aside

th= erders ef the Disciplinary autherity and remitting
the case back te him may net be apprepriate, Only the
higher sutherities may have te recensider their erders
in these circumstances.

10. We feel that the Appellafe autherity and the
Revisienal autherity being senier efficials in the
Rajilways will definitely recensider the issue deneve

taking du= nete ef the cententiens raised as abeve and

I
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alse perusing the repsrted judgem=nts cited in this
case. We have no deubt in eur minds that the autheri-
ties will recensider the quantum ef punishment alse in
view of the ebservatiens made by us.

11. Hence, we are of the opinion that instead ef passing

an erder by n3 at this juncture it will be prefarable if

the cgse 12 remitted back te the Appellate autherity ta
e
reconsider hﬁm deneve in the light af varieus

Lo

ebservatiens madé'above. Ne deubt the Appallate autherity

will censider the issues in depth and psss a ressened

erder., As we srs remitting this csse back to the Appellate

sutherity, it is necessary to set aside the appellate

erder dated 4-11-1994 and revisienal srder dated 26-8-1996.
12, 1In view of the abeve facts and circumsisances ef this
case we set aside the grders of the appellate autherity
dated 4-11-1994 and Revisional autherity dated 26-8-1996
and the case is remitted back te the Appellate sutherity,
ADRM ef Vijayawads, te recensider the i{ssue deneove and pass
a reasgned apesking erder adhering te the instructiens laid
dewn in the Railways (D&A) Rules, 1968,

13. The final decisien ef the Appellate authsrity sheuld

be cenvayed te the applicant within twe menths frem the
date of receipt of & cepy ef this jﬁdgement. If the

applicant requests fer & persenal hearing the same sheuld

be given.

14, The OA is erdered accerdingly. Ne cests.

& W

(R. Rangarajan)
MeEmbar (Judl.)

98’ Member (Admn.)
LG9

Dated : Decembar 16, 98
Dictated in Open Ceurt
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