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O.A. 375 OF 1997

Dated, the 2}1‘7 Janvary,
BETWEEN 3
S. DAMODARAN SETTY esss APplicant
AND

1. Chief Pest Master Genkral,

Andhra Pradesh Pestal Circle,

Hyderabad.
2. Directer ef Pestal Services,

Office of Pest Master General,

Kurneel,

Regien Kurneel,

3. Supsrintendent ef Pest Offices,
Kurneel Divisien, Kurneel,

+ss Respendentsg

COUNSELS :

Fer the Applicant Kr. KSR Anjaneyulu

(13

Fer the Respendents Mr. V. Bhimanna

QORAM :
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(PER: HON'BLE MR. B.S. JAI PARAMESHWAR, MEMBER (JUDL)
1. Heard Mr. KSR Anjaneyulu, Learned Ceunsel fer the
applicant gnd Mr. V. Bhimgnng, Learned Standing Ceunsel fer
the respoﬁﬂents.
2.  This is an applicatien filed under Sectien 19 ef the
Administrative Tribunals Act, 1985, The applicatien was filed
on 14,3.97. l
3. Facts of the case are as under :

(a) The applicant was appeinted as Branch Pest Master,
Nehrunagar B.0. A/W Kenidala Sub Pest Office in Kurneel Pestal
Divisioniihe year 1984,

{(b) The efficiating Cemplaints Inspecter, Office ef the
Superintendent of Pest Offices, Kurneel visited, Kenidala
Sub Office déuring  February, 1992,. !z as part ef vigilence
check and during the said check, he was infermed by the 3,P.M.,
Kenidala that the greetings and lettefs, cevers received frem
Nehrunagar BO had pestage stamps of Rs.5/~ affixed thereen>sr :|
whil?ﬁarmal postagé#ﬁé Re.1/~ enly, The Cemplaints Inspecter
(Pestal) visited Nehru Nagar B.0O. immediately te get mere detail

On that day the applicant was net available in the Branch., On’

7.2.92 the Cemplaints Inspecter visited Nehru Nagar Branch Offifce
\

anhd inspected the ssme, During the ceurse of inspectien, the

applicant preduced befere the Cemplaints Inspecter 5 sheets ef

stamps ef deneminatien ef Rs.5/- werth Rs.1,250/= en the pret&if

that these stamps were given te him by semebedy and: he had the

himself withcutffeporting te anybedy. The Cemplaints Inspecto}

seized the said /fsheets of stamps ef deneminatien ef Rs.5/=
' ' surreunéing vill

wetth Rs.1,250/~ frem the applicant. Further investigatien in

revealed gnd the Cemplaints Inspecter recevered similar

- -

O

Pestal Stamps ef densminatien ef Rs.5/~ werth Rs.l,36,415/~. @ﬁose—-

recevered Pestal stamps and alse the stamps preduced by the |

N |
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by the applicant en 7.,2,92 were feund te be fake stamps.

Basides en 6.8.92, the Assistant Superintedent ef Pest Offices(R)

Kurneel
0/0 S.P.0s.,/asked the applicant whether he had . any stamps

in his pessessien in the Branch Office., Then the applicant saip

te have preduced cut fake stamps ef Rs.5/- denemingtien werth 3
Rs.420/~ It is stated that the applicant was in pessessien

of such fgke stamps frem Nevember, 91 te April, 1992, ;%?‘i‘-
-and - thgt the applicant had failed te bring it te the netice
of his efficigl superiers abeut his pessessing the fake stamps.

(c) On scceunt ef the sald incident the S.P.0s Kurneel
by his Meme. Ne . F6-2/92 dt. 11.5.92 put eff the applicant frem
duty pending disciplinary preceedings against him.

{(€d) R charge meme was issued te him by the $5.P,.0Os
Kurneel Divisien, Kurneel vide Meme. of even number dt. 22,6,92
(Annexure~4 te the 0.A,) (Page 50).

{e) The applicant submitted his explanatien en 29.6.92 .
A Cepy eof ﬁ?e explangtien is at Annexure-5 page 51 te the O.m.

‘The

{£f)/5.P.0s. Kurneel Divisien, Kurneel after censidefing ti
the

explanatien ef the applicant cencluded / charge meme en 22.6.92|

by his preceedings ef even number &t. 30.6,92, Cepy ef the erd
dated = .30.6.92 passed by the S.P.0s Kurneel Divisien,
Kurneel 1s at pages 53 te 54 ef the 0.A. The erder passed by

the Superintendent ef Pest Offices .readswas-uUrider tmdoy

."sShri s, Damedaram Setty failed misergbly in net reportinc

the matter te the department premptly absut the availabilj
of these stamps with the villagers in huge quantities and

this lapse has centributed censiderably te the less ef thﬂ
od

department, Hewever, in view ef the circumstances explai

by theefficial and having agreed te make gead the less ef
Rs.140/-, 1. D.V.Rama Murthy, SSPOs, Kurneel Divisien take

lenient view ef the case and let him eff in recevery ef
Rs.140/=RA(upees ene hundred and ferty) enly in the next
allewances payable.

I reveke the erders ef put eff issued inthis effice meme of

even Ne ,#t,11,5.1992 and erder rcinstatement of shri s.
Damedaram Setty as E.D.Branch Pestmaster,Nehrunagar, B.0.}
acceunt with Kenidéala S.0. with immediate effectly

(g) The applicant has net challenged the erder dt. 30.6,92
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(h) The erder dt, 30.6,92 passed by the Senier Superintendenkt
of Pest Cffices, Kurneel Divisien, Kurneel came te the netice ef |
the Directer ef Pestal Services O/¢ P,M,G,, Kurneel Regien, Kurnﬁ;l.
Than bé his meme. Ne.ST/I/MR/5-6 dt. 22.10.92 issued a netice
te the aprplicant inferming him that he prepesed te revige the
punighment inflicted en him by the 5,P.0s. vide his meme
dt, 30.6,92,
(i} The applicant had met sent gny reply te the said
propesal,.
(3) Hewever, the Directer ef Pestal Services by his erder
dt., 9,12.92 passed the erder which regds as fellews : ;

"In eaxercise ef the pewers cenferred by Rule 29 ef
ccs (Cc&a) Rules, 1965, the undersigned hereby remits the

case of Sri S. Damedaram Setty, BPM, Nehru Nagar B.O
in a/w Kenidala SO te the Superintendent ef PUs, Kurneel
divisien fer initistien ef disciplinary preceedings under
Rule 8 frem the stage of issue ef charge sheet,”
A cepy of the erder dt. 9.12,92 is at page 57 ef the 0.A.
(k) In accerdance with the directien ef the Directer ef
Postal Services, the 3,P.0s lssued a fresh charge meme vide hig
meme. of sven number dt. 15.3.93., A cepy ef the charge meme is

at Annexure 10 page 58 of the O.A.Dhe applcsads Lo onged ot fellows -

"That the said Shri B.Damedaram Setty, BPM, Nehrunagar B.0. a/w
Kenidala 5.0. while werking as BPM during the peried frem 21.6.84
has received 5 sheets ef fake stamps ef Rs.5/- éeneminatien
warth Rs.1250/- en 16,11,1991 frem shri G.Venkataswamy ef
Nehrunagar villgge and retained these stamps with him till
they were recevered by the IPO(C) 0/0 sPOs, Kurneel en 7.2.92.
Shri S.Damedaram Setty further allewed greeting mails te be
pested from Nehrunggar B,0. affixing Rs,.5/« denominatien
stamps freely, Therefere, it is alleged by sShri S.Damedaram
Setty while functiening as BPM, Nehrunagar B.O. has failed te
maintain abselute integrity and devetien te éuty as required
by the previsiens ef Rule 17 ef P&T EDAs (Cenduct & Service)
Ruleg, 1964 .,%

(1) The applicant submitted his explanatien te the charge memk.

\
A cepy ef his explanatien is at Annexure~II page 65 and 66 ef tha DAL

(m) A detailed engquiry was cenducted inte the charges.

The Inquiry Officer submitted his repert. A cepy ef the repert

5 !
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of the &nquiry @fficer is [at pages 70 te 77. The Inquiry

Officer recerded his findings as under :

"Thus after careful assessment ef beth eral and decumentary
evidence adduced en behalf ef and against the charge duringy
the enquiry I held that the charge levelled against Shri S.|
Damedaram Setty BPM Nehrunagar B.0, a/w Kenidela S.0., is
preved te the extent that the C.0,, had kept fake stamps werkh
R5.1,250/= with him and allewed letters te bepested with I
Rg8.5/~ deneminatien pegtage stamps frem ii s:.“Nehrunagar B.OL"

(n) A cepy ef the repert ef the Inquiry Officer was furnisied
te the applicant, as per letter marked Annexure-14 dt. 28,9.95,

() The applicant submitted his representatien
dt. 30.10.95 aggainst the findings ef the Inquiry Officer,

‘(p) The Senier Superintendent ef Ppst Offices, Kurneel
Regiop, Kurneel vide his preceedings ef even number dt.
25.10.95 censidered the representatien ef the applicant against
the findings ef tﬁe Inquiry Officer, the inquiry record%!‘
agreed with the findings ef the Inquiry Officer and impesed
penaglty ef remeval ef the applicant ffom service with
immediate effect. The erder passed by the Disciplinary Autherity
is at Annexure-I page 40 te 44 of the O.A.

(3) Against the said erder of remeval passed by the
Disciplinagry Authoritﬁfthe arplicant submitted an appeal te the
Directer ef Pestal Services. A cepy ef the the meme. is at
Annexure 15 pages 78 te 83 ef the 0.,A. "It is dt. 16.,11.95,

(r) The aAppellate Autherity consideri_éfg'-;msfwm;
dt., 16.11.95 gnd enquiry recerds fermed an epinien that ®h:
detailed enguiry was cenducted by the Superintendent ef Pest
Offices in acceréance with)tiilier meme, dt, 9.12.92(;t Page.
57 ef the 0.A. Yhat w?ile passing the erder dt, 9.12,92, he hadnei-
theréet aside the punishment impesed by the Disciplinary

. ner the charge meme,
Autherity en the arplicant by his erder dt, 30.6.92/ that there-
fore the Disciplinary Avtherity had ne cempeatency to‘imbose{rthe
punishment ef remeval en the applicant by his erder dét. 25;10.95

an€ having censidered the repoert of the Inquiry Officer, he felt ||
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it preper te revise the punishment impesed by the
Superintendent of Pest Offices by his earlier erder
dt, 30.6.92 and thus the Appellate autherity set aside
the erder dt. 25.10.95 passed by the Disciplinary
Autherity and in exarcise #f the pewer under Rule 29 eof
‘ and medified

the ¢C¢s (CCA) Rules revised/the punishment impesed by the
Superintendent ef Pest Offices dt. 30th June, 1992, te
ene of digsmissal of the applicant frem service.

(s) A cepy ef the order dt. 17.7.96 passed by the
Appellate Autherity is at Annexure-=12 pages 45 te
50 of the 0,A.
4, The applicant has filed this O.,A. praying te
call fer the recerds relating te the 'Dismissal!
of the gpplicant frem the pest ef Branch Pest Master,
Nehrunagar, te set gside the order ef the S.P.0s.
Kurneel issued in Memo Ne.F6-2/92/3 dt. 25.10,95,
(Annexure-I pgge 40) remeving the applicant and the
exder of the Directer eof Pestal Services st. 17.7.96,
enhancing the penalty te that ef 'Dismissal' by held-
ing them gas arbitrary, illegal and invielatien
of Rules, precedure and alse in infringement
of Cenztitutienal previsiens effending Article 14
and 16 eof theCengtitutien eof India and fer a
censeguential directien te the respendents to.
reingtate the applicant inte service giving him the
full pay and sllewances frem the éate ef remeval
till reinstatement and te ceunt the said peried

as en gervice,

oL
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5. The respsndents have filed a ceunter elaberating details
of the disciplinary preceedings cenducted by thém subsequent te
erder dt., 9.12.,92 of the Appellate Autherity and alse justifying
the final impugned erder dt, 17,7.96 passed by the appellate

autherity dismissing the applicant frem service,

6. After censidering the varieus cententiens ef the applicant

and after perusing the material en recerd the fellewing peints
arise for;z:nsideration 3

(a) Whether the Superintendent ef Pest Offices, KurneelDi;
sipn;nLKur,:nool vas justifided; in issuing the secend charge
meme &t. 15,3.93%

{b) whether impesitien ef penalty ef dismissal frem
servicefbﬁ the appellate autherity U vide: impugneé oréer dit,
17.7.96 iﬁéroper and valial

(c) Te what erder,

7. .. It is net in dispute that the Senier Superintendent
of Pest Offices issued the first charge meme dt, 22,6,92

a ceby ef which is at page 50 ef the 0O.A. The said charge meme
was cencluded by the erder dt. 30.6,92, The relevant pertien
ef the erder dt. 30.6.92 has been extracted abeve, The

Senjer Superintendent ef Pest Offices, Kurneel Division/

Kurneel fellewed the preceduré& prescribed fer impesing miner

penglty in cencluding the chgrge meme dt, 22,6,92,

8.. The applicant had net challenged the punishment impesed by

the Senier Superintendent ef Pest Offices by his erder ét.30.6.9
9. The appellate gutherity in exercise of'his pevier unger
Rule 29 ef the CCS (CCA) Rules issued netice @&t. 22.10.92 te
the applicant, expressing his intentien te revise the penalty
impesed by the S.P.0s, by his erder dt, 30,6,92, The sald lette
is at page 56 ef the O,A. The aprplicant had net submitted any
explanatien te the shew-cause netice at. 22.10.92.

10, The appellate autherity by his erder dt. *9..12,.92

)

the
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remanded the matter te the Disciplinary Autherity fer
initigtien ef the &isciplinary preceedings under Rule 8
frem the stage eof issue ef charge sheet,
11, The applicant is geverned by the P&T E.D. Agents{C&D)
Rules 1964, It has been made clear in the instructiens
given by the Directer General ef P&T that in se far as
the disciplinary preceedings are cencerned by and lgrge
the precedure prescribeé under th& CCS (CCA)Rules 1965
sheulé be fellewed. The ipstructiens ef the Directer
General P&T in regard te initiatien ef the éisciplingry
Preceedings are alse appligble te &£any éepartmental pre-
ceedings initigted against the extra departmental staff.
12. Therefere, the CCS CCA Rules are appligble te
the preceedings initiated agsinst the E.D. Staff.
13, As already ebserved the Appellate Autherity while
passing the erder ét. 9.12.92 exercised the pewer under
Rule 29 eof the CCS CCA Rules. The 8ub rules {c) & (&) are
very relevgnt fer eur purpese, We repreduce balew the

sub rules (c) ané {d) ef Rule 29 of the CCS{CCA)Rules:

“(c) remit the case te the autherity which

made the erder er te any ether autherity
directing such gutherity te mgke such further
enquiry as it may censiéder preper in the

s
circumstances of the case; er

(d) pass such ether erders as it may édeem fit,®

{31_’/
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14, It is net in édispute that enly en the basis ef the
erder dt. 9.12,92, the disciplinary auvtherity issued the
secend charge meme, dt. 1505.93.
15,. The learned ceunsel fer the applicant centended that
issuance of secend charge sheet dt. 15.3.93 is witheut
jurisdiction,as the appellate gutherity while passing the
erder dt, 9.12,32 had net indicated any ressens er given the
applicant an eppertunity.
16. The erder dt. 9,12.92 of the appellate autherity
has been.extractei abeve,
17. We feel it preper te repreoduce herein tbe
Directer Gensral P&T letter Ne.114/324/78/Disc.lI, dt. 5.7.197

% It 1s clarified that ence thd preceedings initigted
under Rule 14 er Rule 16 of the CCS (CCA) Rules, 1965
are drepped, the Disciplinary autherities would be
debarred frem initiating fresh preceedings against the
delinquent efficers unless the reasen fer canhcellatien
ef the eriginal charge-sheet er fer drepping the pre-
ceedings are px apprepriately mentiened ané it is duly
stated in the erder that the preceedings were being
drepped witheut prejudice te further actien which mgy
be cengidered in the circumstances eof the case, 1t is,
therefere, impertant that when the intentien is te issue
a subsequent fresh charge sheet, the erder cancelling
the eriginal ene eor édrepping the preceedings sheuld be
carefully werded se as te mentien thereasens fer such an
actien ané indicgting the intentien ef issuing a
subsequent charge~cheet apprepriate te the ngture eof

the charges the sgme was based on,"

18, In the case of Birata Behara Vs. Unien ef India and

Ors. (reperted in ATC 1989 (11) page 99) issue ef secend charge
sheet was censidered by the Calcutta Bench ef this Tribunal,
In para 5 the Calcutta Bench #f this Tribunal has ebserved
as under :

*5. The pesitien that emerges new is that after the
penalty was impeseé en the applicant, a fresh charge-
sheet was served en him in respect ef the same charées
and there is ne indicatien that this was dene by an
appellate autherity er that when the fresh chirge-sheet
was issued, the eriginal preceedings including the

J~
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penalty erder were gqua shed. In the gbsence of such

evidence te shew that the gppellate gutherity had indeed
quashed the eriginal preceedings and erdered a fresh

enguiry, we cannet but ceme te the cenclusien that this

a case of fresh charge-gheet being issued by the same
disciplingry autherity in respect ef charges fer which a
penalty had already been impesed en him, wWe, have,

therefere, ne heiitatien in guashing the impugned charge-sheet
dated 10,9,1980 (Annexure D, pg.12 te the applicatien),"

In the case of Bhupati Kumar Sardar Vs. Unien ef India

5hd ethers (repertad in ATC 1989(10) page 209 the Calcutta

Banch ef this Tribungl hgs ebaerved asz fellews @

"4, aAdmittedly, the applicant 1s g Clerk, Gr.I in the
office of the Divisienal Electrical Engineer, Eastern
Railway, Dhagnbad, It stands aémitted that en 16,7.1979

a miner penalty charge-gheet was issued against him en

seme allegatiens, Annexure 'A' is the cepy of that charge-
sheet, By that the gpplicant was directed te mgke a
representatien within 10 days frem the date of receipt

of that charge~sheet, Annexure 'B' is the cepy ef the
explanatien submitted by the applicant azgainst that
sheetwsheet on 26.7,1979, New, it is the further

admitted case ef beth sides that witheut taking any

further steps en that charge-sheet 3 fresh miner penglty
charge~sheet was issued against the applicant en 21.2.1981,
Annexure 'E' is the cepy of that secend charge-sheat,

It is curieus indeed that when it is the gpecific direc-
tien ef the Rallway Beard that a disciplinary preceedings
gtarted en g majer penalty charge-sheet sheulé be cempleted
within 150 days, the miner penalty charge-sheet issue&
agailnst the applicant was net dispesed of within g peried
ef ene and a hglf vyears and instead thereef, a secend
charge-sheet was igsued en the gelfw.same allegatiens,

It is quite welle-settled that witheut édrepping the egrlier
charge-sheet gnd witheut stating adequate reasens fer
starting a fresh digciplinary preceeding a fresh charge-she
cannet be issued., In the raply the respendents have stated
that befere issuing the secend charge-~sheet the first
charge-sheet was drepped. We must say that the respendents
have net been able te preduce a scrap ef paper in suppert
of this cententien., On thd ether hand, we find it frem
Annexure ‘'C' thatifer Het getting any infermatien abeut the
fate of the charge~sgheet dt, 16.7.79 upte 8.6,.80 the appli-
cant wrete a letter te the Senier Divisienal Electrical
Engineer, Dhanbgd requesting him te enlighten him in the
matter. Ne reply was given te the applicgnt. Instead
thereef, witheut passing any fermal erder drepping the earl
charge~sheet and stating the reasens therefer, a fresh
charge-gheet was issued en 21,2,1981 en the same
allegatiens., We are unable te appreve eof such actien

as taken by the cencerned autherity. New, being asked by

oL
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the gsecend charge~sheet the applicant again: . submitted

an explanatien., It is applicant'’s versien that he was
never cemmunicated with the result ef the secend charge-
sheet, It is respendents' versien that after geing threugh

the explanatien submitted by the applicant the Senier
Divisienal Electrical Engineer, Dhanbad impesed a penalty
of censure en this applicant en 9,3.1981. It is newhere
the case of the respendents that the erder impesing such
penalty was ever served en the agpplicant, Under Rule 26
of the Railway Servants (Discipline & Appeal) Rules,

1968 every erder made under the sgid rules shall be served
in persen en the railway servant cencerned er cemmunicated

te him by registered pest. As against the specific case
of the applicant the respendents have failed te establish
that the erder impesing penalty ef censure was persena-
lly served on the gpplicant er cemmunicated te him by
registered pest, Such being the pesitien we are beund te
helé that such penalty ceuld net hgve any legal ferce en

this applicant,"

20. The appellage autherity eréered for issue ef fresh
charge meme by hi%rrder ét. 9.,12,92, When he teek g decisien
te revige the penalty and issued neotice te the gpplicant

§t. 29,10.92, he was net in pessessien of the inquiry
recerds, Thiz is evident frem the said netice marked te the
Superintendent ef Pagt Offices, Kurneel, While marking the
cepy of the letter dt, 22,10,92, the gppellate gutherity had
#irected the S.P.0Us. Kurneel te submit the relevant inquiry
recerds. This clearly indic§tes that when he teek decisien

te revise the penglty impesed by the disciplinary autherity by
his erder dt, 30.6,92 he was net in pessessien ef the inguiry

recerds, He tentatively teek the decisien te revige the

pengalty,

2l1. By hig eréder dt. 9.12,92, he erdered the S,P.0s., Kurnesl
te preceed zfresh frem the stage ef issue of charge meme. While
attacking the gctien ef the appellate zutherity the lezrned
counsel fer the applicant submitted that the erder dt. 9,12.92
is bereft of reasens anéd that fregh enquiry ceuld net have been
initigted en the basis ef the letter dét, 9,12.92,

22+ In the case of R.L. Kapil Vs. Unien ef India and Cthers,
the Principal Bench ef this Tribunal, New Delhi, . : -

(reperted in ATC 1988 (6) page 143) . cengidered whether

(’3“\ . .
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de nove enquiry erdered by the appellate gutherity witheut recorﬂ

reasens was proper.-er net, In para 5 the Tribunal has sbserved

as follews ¢

23.

appellate gutherity has net given any eppertunity te the .
applicant.

24 Between 22,10.92 and 9.12,92, the appellate autherity has
net infermed the gpplicant that he was prepesing te remand

the matter te the Dsiciplinary Autherity te preceeé afresh

frem the stage ef issue ef charge meme, Even accepting fer a3

N
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"S5, The gquestien ef fresh enquiry is further vitiated
by the fact that nene of the three erders of the
app=llate autherity i.e, Delhi Administratien, ét., 20.7.92
10.5.76 and 23.5.80 had been cemmunicated te the

petitisner, On the sther hand, the regpendents speci-
fically refused te cemmunicated the erders af the Delhi
Administratien in this respect, by their letter dated
31.12.1983 (page 109 ef the paper beek). The Gevernment

of India’s own instructiens Ne,9 belew Rule 15 eof the CCS |
(CCA) Rules, 1965 yeads az fellews :

9. Reasens fer cancellatien ef erigimngl charge-sheet \
te be mentiened if fer issuéng a fresh charge-—sheet..It ‘
is clarifieé that ence the preceedings initisted under
Rule 14 er Rule 16 ef the CCS(CCA) Rules, 1965, are
drepped, the disciplinary autherities weuld be debarred
frem initigting fresh enguiry against the delinguent
efficers unless the reasens fer cancellatien eof the
eriginal charge-sheet er fer drepping the preceedings
are gpprepriately mentlenes ané it is duly stated in the
erder that the preceedings were being drepped witheut
prejudice te further actien which may be censidgered in
the circumstances eof the case, It iz, therefere, impert-
ant that when the intentien is te issue a subsegquent fres]
preceedings sheuld be carefully werded se as te mentien
the reasens fer such an actien ané indicating the inten- |
tien ef issuing g subseguent charge-sheet apprepriate '
to the nagture of charges the game was based en, |

™

If cemmunicating regsens fer de neve engquiry te the charged|
efficer has been faund necesgary by the Gevernment ‘
of India even at the stage befere the disciplinary
autherity passes the fingl erders ef punishment; cemmu-
nicatien ef the reasens fer reviving the disciplinary
preceedincs is all the mere necessary in the instant |
csse where net enly had the disciplinary autherity |
pPassed the final erders en the basis ef the enquiry
repert but alse the appellate gutherity had set
£Re-prinx aside the erder eof punishment,®

Further, after receipt of the inquiry recerds, the

ing
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' mement that the appellate gutherity had exercised his pewer

in accerdance with the first previse to Rule 29 eof the CCsS(CCA)
Rules, 1965 he sheuld have dene @nly after giving a reasenable
eppertunity te the ap?licamt. It is net the case of the
resbondents that the agppellate autherity bafere passing the
order dt. 20,10.92 had given any eppertunity te the applicant.

His netice dt. 22.10.92 was enly te revise the penalty,

‘25, As already ebserved, the disciplinary autherity had

felleﬁed the precedure prescribed feor impeéing miner penalty
while cencluding thé charge memo @t. 22.6.§2. Therefere,
accepting feor the mement that the appellate gutherity has the
pewer te revise the peralty then in view ef theproéedure
adopted by thg bisciplinary Autherity he sheuld haVe enhanced
te any ef thepunishments enumerated in 11(i} (iii} (a) and (iv)
of the CCS (CCA) Rules; that is all. _

26,.'But witheut recerding apy reasens, the appellate auvtherity
by hiserdgr dt. 9.12.92 remanded the matter te the Disciplinary
Authofity ot preceed afresh frem the stage ef issulng a charge
meme, The notice dt. 22,10.92 1s altegether different frem the

decisien taken by the appellate gutherity in his erder ét.

9.12,92, -The appellate gutherity shuld have given an eppertunits

te the applicant if he prepesed te remit the matter back te the
Disciplinary autherity te centinue disciplinary preceedings
frem the stage ef issue of fresh charge meme, This is se

becaguse of the first previse teo Rple 29 of the €Cs (CCA) Rules.

He has net dene se, Further, he has fziled te recerd the

reasoens gs te why he was remitting the matter te the Disciplinar
Autherity. This in vielatien ef the instructiens dt, 5.7.79
extracted abeve, |

27.  Thug the order dt. 9.12.92 ef the appellate autherity is
bereft of reasens, The saié erder impliediy ameunted to
carcelling the.charge meme dt., 22.6.92. Héving regard te the

principles enunciated in the cases cited sbeva, the appellate

j/
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avtherity ceuld net have remgnded the matter te the Disciplinary
Aufhority te preceed afresh witheut recerding the reasens and
witheut cancelling the charge meme dt, 22.,6.92 and witheut
setting aside the erder dt. 30.6.92 passed by the Disciplimgary
Autherity.

28, Only en the basis ef the eréder ét. 9.12.92 eof the
appellate guthrity, the disciplinary autherity issuedé the charge
‘meme, dt. 15.3.93. The disciplinary autherity cencluded 1its
charge meme dt. 15,3.93, by impesing punishment ef remevgl of
the applicant frem service by his erder dt. 25.10,95., Against
the impesitien eof penaglty ef remeval of the applicant frem
service, the applicant submitted an appeal dt. 16,11,95,

29. Whilé censidering the appeal dt. 16.11.95 the appellate
autherity, interpreted his earlier dt, 9.12.92 as the e¢he enly
directing the @isciplinary gutherity te cenduct disciplinary
preceedings frem the stage of issue ef charge meme and that

he had net cencelled the charge meme or set aside the punishment
impeseé by the disciplinary autherity earlier by his erder

ét, 30.6.92. wWhether such a pewer coulé have been exercised

by the appellate autherity is te be censidered.

30. As alrca&? extracted abeve, the appellate gutherity
while exercising the pewer ef review under Sectien 29 ef the
CCS (CCA) Rules ceulé hagve remitted Bhe case te the gutherity
xm which made the erder er fo any ether autherity directing
such gutherity te make such further enquiry as it may censider
preper in the circumstances ef the case. There is distinctien
between "further enquiry" ané the de neve engquiry". This

This situgtien came up for censideratien befere the

Chandigarh Bench of this Tribungl in the casa ef

N—
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S.,N. Sharma Vs. Unien ef India and Othdrs (reperted in
1994(27) ATC 771. 1In para 4 the Chandigarh Bench ef this
has ebserved as under s

4, The disciplinary autherity if it is ef epinien that the
enquiry is cempletes er irregular in any respect, can while
acting under sub-rule 1 ef Rule 15 enly remit the case
fer further erquiry and cannet erder a de neve enquiry.
There is a werlé eof difference between de neve enquiry and
further enguiry. In the further enguiry, whatever emissien
was there in the enguiry which can be supplied as per
the rules, can be supplied. by adducing further evidence,
But if it is a de neve enquiry, whatever wasc recerded at
the earlier enguiry weuld net ferm part &f the enguiry
file which is likely te prejudice ths gevernment servant

facing the charge, 1If that is sllewed, the &disciplinary
autherity if he finds that the evigence at the enquiry is
in faveur ef the charged efficer, can wipe them eoff by
eréering a de neve enguiry te be cemmenced with a clean
slate, That ishet the legislatien intent in framing the
rules, The pesitien is very clear frem the rule itself,

The ebservatiens ef the Hen'ble Supreme Ceurt gqueted abave
make it further clear., Therefere, we have ne hesitatien

ts held that the impugned erder (Aannexure A-6} is unsustainfe

ble and is liable te be gquashed." ‘

31. Anether illegality is cemmitted by the appellate autherity
while passing the impugned erder €t, 17.,7.96. As alrezdy
ebserved the appellate gutherity threugh its erder dt, 9.12.92

remitted te the disciplinary autherity witheut cancelling the

charge meme dt, 22.6.92 eor setting aside the punishment €t.22.6(92

Hewever, while deciding the appeal dt, 16.11.95 the appellate 1
avtherity impesed the punishment ef dismissal frem service en

the applicant,

32. yhether such a precedure is acceptable er net is te be

cengidered. Admittedly, when the disciplinary autherity coneludgi

the charge meme dt., 22,°6,92 by its erder #t, 30.6.92 had
fellewed the precedure prescribed fer impeging the miner penaltyl.
If the appellate gutherity was under the impressien that he
had net set gsgide the punishment erder dt., 30.6,92 er had net

cancelled the charge mmme dt. 22,6,.92 then impesing extreme

X




-

O.A., 375/97
-2 16 3=

penalty of dismissal ef the applicant frem service by the
impugned erder en the charge meme dt. 22,6.92 cannet

be sustained in the eye of Law fer the simple reasen that
extreme penalty ef dismissal ef the gpplicant frem service
can enly be impesed after fellewing the precedure prescribed
under the Rule 14 of the CCS (CCA) Rules.

33. The appellate sutheridy has net taken inte censidera-
tien the enquiry repert and ther recerds even theugh it
s@mitted that it was censidering the appeal dt. 16,11.95,
Virtually, the impugred erder ameunts te revising the
earlier erder dt. 30.6.92 passed by the Disciplinary
Author;ty impesing the penalty of recevery of Rs.140/- en
the charge meme dt. 22.6.92.

34. yhen the appellate gutherity had directed the
disciplinary autherity te preceed afresh frem the stage

of issue of charge meme then nermally the earlier charge
meme dt, 22.6.P2 had te be cancelled and the punishment
impesed by erder dt. 30.6,92 therein alse te be set aside.
When that is se, the appellate gutherity ceuld have
censidered the prepriety er etherwise of the erder

€t, 25,10,95 passed by the Disciplingry Autherity. The
appellate gutherity ceuld net have impesed the pumrishment
of dismigsal en the gpplicant en the bgasis ef the charge meme
dt. 22,6.92, Therefere, the agppellate gutherity was net
justified in impesing the penglty eof dismissal while re-
viging the earlier punishment erder dt. 30.6.92 passed by
the disciplinary autherity.
35. In that view ef the matter, we feel that the impugned
erders are net sustainable in Law.

36. Te sum up, the fellewing are the irregularities
rReticed by us :

(a) The appellate autherity had net given preper eppertuni

te the applicant befere passing the erder dt, 9.12.92,
L
' (b) The erder dt.

o

9.12.92 dees net centain any regsens

2
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and is centrary te the instructiens ef the Directer Generzl,
P&T dt. 5,7.79 extracted abeve,

(c) Impesitien ef penmalty ef dismissal by the appellate
autherity in the impugred erder dt, 17.7.96 ameunts te
impesing majer menalty en the charge meme dt, 22.6,92, Such
majer peralty ceuld net have been impesed en the charge meme
dt., 22.6,92, since the @isciplinary autherity had fellewsd
the precedure prescribedé fer impesing the miner penalty while '.
cencluding the szid charge meme dt., 22,6,.92,

(d) The appeilate autherity itself has set aside the erder
ét. 25.10.95 passed by the disciplinary autherity,

37, Having regardé te the zllegatiens levelled against the
applicant, we cannet leave the matter there, We reserve
liberty te the respendent autherities te preceed against

the applicant fer hig alleged pessessien and preductien ef the
fake stamps werth Rs,1,250 + 420 en 7.2,92 and 6.4.92 respectiveiy.

38, Herce, we pass the fellewing

ORDER

(a) The applicatien is hereby allewed,

(b} The impugned erder dt. 17.7.96 passed by the
appellate gutherity is hereby set aside.

(c) All the preceedings cemmenced on the basis ef the
second charge meme dt, 15,3.93 are hereby guashed, !
(d) The applicant shall be reinstated inte service ferthwith.
Hig peried ef zbsence frem duty frem the date ef remeval
(25,10.93/frem the date of dismissal 16.7.96) shall be

regulated as per the rules,

(e) The respendents are at liberty te preceed against the
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applicant fer his.alleged pPessegssien and

stamps en 7,2,92 ard 6.4.92 respectively,

2

within 3 menths frem the date of receipt

orger,

(g)Ne erder as te cests,

( Bls, J RAMESHWAR )
MEMBER (J)

Q4 L)

Cs

Dated, the Q_a 6—’.ZI';n:n.lar;'y, '99 ﬁlﬁﬂw
. _ -

A R

preductien ef fake

(£f) The respendents shall take a decisien on (e) abeve,

of g cepy ef thig

Ao

( R. RANGARAJAN )
MEMBER {a)
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