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ORDER

(PER HO¥'BLE MR. JUSTICE M.G. CHAUDHARI: VICE CHAIRMAN)

This petition for‘taking action against the
pondents 1 to 3 for committing contempt of thié Tribunal
been filed by the applicant in OA No.67/96 with the
egation that the resbondénts have disoveyed the order

sed by the Tribunal in ghe said OA,.

The O0A was filed by the petitioner seeking directions

Ist respondent t0 reckon his seniority in the Transportation,

Traffic and commercial Department of the Indian Railways

as?

\
el;

from 9.7.1962 in the Indian Railway Traffic service and to

ign him correct ranking and position in the list of

gible officers who are fit to be appointed as General

|
Managers or equivalent posts in .Indian Railways and forward

such a.@}vised list for consideration and approval by the

g?ppointmentsﬁfmnmittee'of the Union Cabinet, Government of

India, with all attendant benefits. In short he aspired for

[ ' . . P
appointment as General Manager in Indian Railways claiming

eli

I
and

that on reassignment of seniority correctly he would be

gible to the appointment.
The application was resisted by the respondents.

After examining the various aspects of the question

considtently with the findings arrived at in the judgement

" As andé when the appointment of eligible officers

fo;lowing order was passed on 26.4.96 in the OA,
S :

to the post of General Manager/equivalent is considered
during the currency .of the panel for 1995-94, inclhdf

ing the vacancy as on 31.1.1996, which is stated by

o both the parties not to have been so far {filied jup,



! the 8Selection

on 1.7.1995.

Committee shall consider the date

of entry of the applicant in the Time-Scale
as 9.7.1962 and reckon his seniority with refefence

to that date treating. him within the age limit as

The respondents have stated in the counter (to the

CP)| that in keeping with the abovementioned directions the

DITS of the petitioner for the panel of 1995-96 has been

taken on 9,7.1962 and he was con31dered for empanelment for

ol

not be recommended for the

_—C

less than 2 years of residual service from the date of occur-

=T

rance of vacancy falling to his turn,

r—

e post of GM/equivalent for the year 1995 86 but he could

same as he has been left with

7
The petitioner alleges that Z;Enet recommending the

name of the petitioner for appointment as GM/equivalent on

the aforesaid ground amounts to committing a breach of the

gt it

inli the OA.

is

)

1 . M
fulfil the reguirement of residual service

directions given by the Tribunal in its order dated 26.4.96

The narrow question that arises for consideration
as to whethazr the respondents have acted in breach of the
l s | - N [y + .
orgler in the 0A in not recommending the petitioner for
|

appointment as Gi/equivalent on the ground that h2 does not
] : .

of 2 years from

tﬁf date of occurrence of vacancy{falling' ) to his turn.

g

In order to answer the above question it is necessary

1!?the first instance to understand the exact nature of the

order in the OA which has been quoted above for instamﬁ‘)

réference.

fot-



The order contemplated as follows:

!
(1) The date of entry of the applicant in the

time scale was to be taken as 9.7.1962.

{(ii) The seniority of the applicant was to be

reckoned with referénce t¢o the above

(iii) The applicant was to be treated as being

!

h mentioned date. .
‘ within-age limit as on 1.7.1995.
| .
¥

(iv) On the basis of the above the applicant, treating

1 him to be within age limit was to be consideredd

J as and wvhen appointment of eligible offi ars to

h the post of General Manager/equivalent will

b be considered during the currency of the panel
for 1995-96 including the wvacancy évailable

as on 31.1.1996.

Subsequently it has been clarified in the order

s'_l,___‘

dated 21.8,1996 on MA W0.611/96 that the vacancy referred to
abov% in the or@é? as of 31.1.1996 in fact arose on 21.3.1996
and therefore it is that vacancy which is regquired to be taken

=

into'account for the purpose of the directions contained in
the priginal order. It is only if the petitioner shows that

! . .
the ;espondents have not complied with any of the above compo-
B .

nent$ of the original order that he can maintain in the petition

N
|

for contempt. The scope of the instant petition which is for

initiating action in contempt on the ground that original
i : :
order has not been complied with cannot be expanded beyond

determining whether there has been compliance or not with the
|

|

original directions.
|
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In thecounter filed to the instant petition the

¢~ respondents have stated in paragraphi7 & 8 as follows:

(i} The DITS of the applicant for the panel

of 1935 has been taken as 9.7.1962.

(i1) The said date is also in line with the
| instructions of assigning ihter-ég seniority
to officers of various railway ser&ides and
the applicant was éccordingly considered for
empanzelment as, GM/equivalent for the

year 1995-96.
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Thigs the petitidﬁuﬁas considered fdr appointment

. ‘That also implies that he was treated within age

-

Thus all the 4 directions contained in the original
have been complied with and therefore there does not

. g T
any question of. the respondents not having COmplled'“%>

the original order.

The petitioner contends that the respoﬁdents have
omplied with the'directions in the originél order in the
sense and have not acted consistently with the spirit of
rdér. They have sought to.maintain an artificial distinc-
between empanelment and appointment. Although he was
ng high amongst the empanelled candidates owing to his
rity the fespondents have denied the petitioner appoint-
relyiﬁg on the clause of residuary éervice which is
st thé spirit of the ofder. The action of the respond-
is therefore contrary to and violative of directions
by the tribunal and without any justif,ica‘tion and

itutes a delibrate contempt of the court.
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|

is{his grievance relating to his not being recommended for

The substratum of the grievance of the petition&i-

" . . ' ;
appointment despite his empanﬁelment. That, however, is an

I Ly

aspectgout51de #othe scope of the original order. The
orynlnal order never directed that Epe oetltloner should
be‘a9901nteo notw;thstandlgEZEnat he - 'gﬁnot fulf11€§+he
préscribed eonditions under the scheme for such appointment
onée he was empanaeIEd. That position also was clafified
infthe order Dt.21.8.1996 on MA 611/96. In paragraph 6 of

thé order it has been clearly said as follows:

" The order does not contain any direction as to

the steps that would be followed after the case of the

= (P

aphilcant is so considered. The guestion as to what

snoula be the tests to be applied at the time of making the

appointment against a particular vacancy as may occur during

X

the currency of the pansel had not been the subject

+ - . . . <
matter of decision in the order as that gquestion had not
! .

beeén raised by the parties.

-~

 Mr. K.T.3. fulSi’Pthe learned Sr. Advocate

clarifications. He submitted that before the said clarifi-~

appearingy for th¢ respondents placed emphasis on {.tHig?

cation was issued the Union of India had filed SLP (Civil)
No;22131/96 in the Honourable Supreme Court against the

. - -
original order. But in view Oof the clarification given by

th#s Tribunal on 21.8. ]990 that SuP was withdrawn on 13.1.97.
J

Hej'also submitted that even the ga hjs tlcmer who hao flled SLEP(C)
23940/1996 ‘against the orizinal. Order¥uuthéreW“tbg§sam

it stating to the Honourable Supreme Court that he‘"lll

§

egﬁvanﬂ move the Tribunal for enforcement of the order.
L e
?hﬁt SLF was also withdrawn on§13.; 1997. Mr. Tu%?ﬁ?%

..7
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submi%ted that it is not, therefore, now open to the petitioner
to raise any argument as regards the true import of the original

order| s0 as to read in it a direction to approint him.
[

The learned counsel for the petitioner Mr. L.N. Reddy

submitted that SLP N0.23940/96 was not filed from the order
in the O 67/96 but another OA which had been filed by the .

petitioner. However from the original writ received by this

tribgnal from the Supreme Court it is clearly seen that the
saild|SLP was filed against the order Dt.26.4.1996 in OA No.67/96.
In view of the same the statement of Mr. Reddy cannot be

Py

accepted. Thus it is not possible to hold ;hat'by not

recommending the name of the petitioner for appointment to

the post of GM/equivalent the respondents have disobeyed the

original order.

|
b
i

The grievance of the petitioner relating to denial

of appointment to him is a subrsequent event ang does not
| ' :
arisé from the order in the OA though it may flow therefrom,

L Ss aby remedy is to be pursued in respegt of a grievance

1

aris}ng out of subsequent and distinct cause of action it is
open|to an aggrieved person to adopt substantive proceedings
as may be available to him in accordance with the law. A

contempt action which is based on the ground of disobedience of

an order cannot be a proceeding relating to such a distincg
cause of action arising after the passing of the original order
and Then such anewent does not form part of any direction

| . . o . i
contained in the original order. We are, therefore, not called

\ .
‘ . 3 4 L] - . I}

upon; in this petition to express any opinion as to whether non-

recommendation of the petitionfor appointment is according to

law jor contrary to law. Mr. Tulsi submitted that the respondents

o
havelacted in accordance with Para-7.3 of the "Scheme for making

avpointment +to posts of Gis and equivalent in _tﬁe

W | | ..8
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Railways “. Para-7.3 is in following terms " Only such
of the empan®iled officers would nommally be appointed to
St
posts of GMs and equivalent as will be able to serve for
atieast 2 years on such or higher post(s)." The learned
coﬁnsel explained that having regard to the language of
| . .. ..
th? said clégéuthe respondents were earlier uniformly ..

foilowing the method of counting the residual period of
I
2 Years from the date of appointment, but after the decision

J
of Lthe Allahabad Bench of the CAT in the case A.P.S. Sinha

i
VsrUnion of India and others 0OA No.1698/94 Dt. 29.9.95 the

f
respondents have been counting the period from the date of
occurrence of the vacggcy~to€§§?bh the eligibility of the

of%icial ~would be considered. It is submitted that in
I ~
keéping with this principle the residual period of 2 years

in' respect of the petitiongr was counted from the occurrence
‘ h e W A
b of the earllestvacancy relevant to the panel for 95~ 96Ahad

| ol
occured on 23.3.1996 which was the vacancy contemplated by

o ~

thg order in the OA. It is submitted . that although from

\

thbt date till the date of suvperannuation of the applicant

a beriod of 2 years residual service would be available yet

-

¥ ’ VoL

/el the,petetghger could not ‘be appointed to that nﬂs;q°1nce
tnere was one person senior to him. (The date of superannuation
ogqthe applicant would be 30.4.1998). The learned counSel
produced a copy of the lﬁst of officers approved for empanel--
ment in the 1995-96 panel dated 16. 10.1996. That shows that

2.5n1q962
A onefﬂnl N.C. Sinha with DITS is at Sl.Wo.l whereas the

th , A
i, .
petitiener with DITS 9.7.1962 is at Sl.Ho.4. Ir. Sinha is
L IRSME and the applicant is IRTS.  The learned counsel stated —
tqat the persons at Sl.ilo.2 & 3 could not be appointed for

some reasons and therefore the position was that the {'petitioner

e

-.9
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| : ‘
Stoodfat Sl. No.2. However the said vacancy which arose
| .

on 21.3.1996 had to be filled up by the candidate at Sl.No.l

namelé Sri N.C. 4¥nha. Further vacancy thereafter arose on
‘ Ahrmce .

30.6]1996. Counted from that dateﬂthe residual service of
1 ‘

the Spplicant-séaee would be less than 2 years, he was not

recommended having regard to para-7.3 of the Scheme., According

-—““ . N
to Mé| learned counsel that is the ourpost. of para-9 of the
reply to the petition wherein the respondents have stated

that [the applicant was left with less than 2 years of residual

serviée from the date of occurrence of vacancy falling to

his tLrn. .

j Mr. L.N. Reddy on the other hand vehemently arqued

‘that}since in the original order it was directed that the

) v
applicant was to be treated withinaéz limit as on 1.7.1995 .

that shogld be taken as the date for counting the residual
servﬂce for the purpose of para-7.3 of the Scheme and the basis
adopﬁed by the respondents is therefore not correct. He

soggﬁt to fely on decisions of the CentrallAdministrgtive
Tribﬁnal rendered in B.S. Ag;awal Vs Chairman, Railway

Boaré etc. OA' 2122/95 decided on 29.10.96 by the Principal
Bench and Kamal Raj Vs Union of India and another Oa No.184/95
deci?ed by Bombay Bench on 23.8.1996. The learned counsel
trieé to build up an argument on as té how the word"normally":
dccué

ring in para-7.3 of the scheme has to be interpreted.

The %earned counsel submitted that therefore it is clear that

“the Fspondents have acted contrary to the spirit of the original

order by denying the petitioner the appointment by literally
reading the provisions of the scheme aﬁd thus have frustrated
the|§uccess achieved by the applicant by the original order in
the fA ahd this is nothing but an act of defiance of the

original order.

| - ..10

- X
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As stated earlier whether the provisions of para-7.3

of tﬁe scheme have been correctlyapplied or not and what
g
b .
should be the interpretation to be placed on the expression
t

"norﬁally" and what should be the correct date to be reckoned
for éhe purpose of counting the residual period are matters

relating to the questiongghappointment which however is not
; '
permissible to be gone into in the present proceeding which is

' .
merelyfor taking action in contempt. Although this may form

the subject matter of an independent substantive proceeding
i , -
we have referred to the submissions in that behalf only to
]

demonstrate that the grounds on which the respondents have

!
purpérted to treat the petitioner as not eligible to be appointed

do not relate to the original order and thus there arises no
! :
]

question of respondents disobeying the said order. The scope

‘of the original order cannot be widened so as to examine the
| . .

valiﬁity of the subsequent action.

The learned counsel for the petitioner also submitted

thatieven assuming that the method of reckoning the residual

a

periidd of service as adopted by'the respondents is correct, yet

havﬁﬁg_regard to the spirit of the order in tha¥ 02, the respondents
shod}d have relaxed that condition and treated him eligible

I
to be appointed agzinst the wvacancy which occured on 30.6.1996.,

It iis not possible to imply a direction for relaxation to be

f
given in the original order. Moreover under para-10 of the

[
: { ) : ) - . o d
-Scheme the relaxation can be given in the public interest by

the {Government in the manner indicated. Neither there was

HT—G

equest made by the petitioner for the =ame nor the respond-

ha

ents can be compelled to give the relaxation which is a

any |

matter purely for the Government to consider. Mr. Tulsi
I

stated in this connection that the Governm~nt haw¥tnot granted

suchl relaxation to any one and there is no such instance because
b
i . : : .
they, are applying para - 7.3 of the scheme uniformly and it is
: n

'
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being:strictly adhered to.

In the light of the foregoing discussion we hold that
sincé:the petitioner has not been able to show that the

directions contained in the original order hawe not been

complied with by the respondents the allegation made by him

that|the respondents have acted in breach of the said order

and are therefore liable to be punished for coﬁmitting

contempt of thisz tribunal must fail, The petition seeking

initiation of action againsf the respondents for committing
I

contempt thus is liableto be dismissed.

il

in the result the CP is dismissed. No order as

to costs.
Sl
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