IN THE CENTRAL ADMINISTRATIVE TRIBUNAL: HYDERABAD BENCH:

AT HYDRABAD

ORIGINAL APPLICATION NO.638 of 1996

DATE OF ORDER:  JANUARY,

BETWEEN :

1999

K.SUBBA RAO ' ' «+» APBLICANT

AND

1. Indian Council of Agricultural Research,
reptd. by its Secretary,
Krishi Bhawan,
New Delhi - 110 001,

2. The Director,
Central Inland Capture Fisheries
Research Institute,
Barrackhpore 743 101,
West Bengal. :

COUNSEL FOR THE APPLICANT: Mr. C.SURYANARAYANA

L

COUNSEL FOR THE RESPONDENTS: Mr.V.VINOD KUMAR, Ad4ddl.C

CORAM:

HON'BLE SHRI R.RKNGARAJAN, MEMBER (ADMN. }

HON'BLE SHRI B.S.JAI PARAMESHWAR, MEMBER (JUDL.)

JUDGMENT

ORDER (PER HON'BLE SHRI R.RANGARAJAN, MEMBER (ADMN|

Heard Mr.C.Surysnaravana, learned counsel fg
applirant and Mr.V.Vincd Kumar, learned standing co

for the respondents.

2. In the ICAR, technical services are grouped

3 categories consisting of the following grades:-
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"Category Grade Pay scale
CATEGORY -1 ' T-1 i) Rs.975-25-1150-EB-3pP-
1540
T-2 ii) Rs.1200-30-1560-EB-{40-
. 2040
T-I-3 iii) Rs.1400-40-1800-EB+450-
2300
CATEGORY-II T-1I-3 i) Rs.1400-40-1800-EB 50~
2300
T-4 ii) Rs.1640-60-2600-EBf75~
2900
T-5 iii) Rs.2000-60-2300-EB-75-
3200-100-3500
CATEGORY-IIT T-6 i) Rg.2200-75-2800-EB-100~-
' 4000
T-7 ii) Rs.3000-100-3500-125-
4500
T-8 . iii) Rs.3000-100-3500-]25-
5000
T-9 iv) Rs.3700-125-4700-150-
5000".
As per the career advancement scheme as provided under the
rules 6.1 and 6.2 of. ICAR Technical Services| Rules,
including the note below that, there is a system of merit
promotion from one grade to next higher grade within the

same category irrespective of occurring of vacancies in the
higher grade or grant of advance increment in the same
grade on the basis of the assessment of performance for
promotions upto T-5. - Persons concerned will be leligible
for consideration for such promotion or for grant of
advance increment after the expiry of five years of service

in the grade.
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3. The applicant was in the Grade T-5 in the scale
of pay of Rs.650-1200 with effect from 1.7.82 as per the
Office Order _No.2/101/82—Technical/12972 dated 2B.11.82

(Annexure A-9 at page 27 to the OA). He was givYen two

(@

increments in the scale of pay of Rs.2000-3500 withf effect.

from 1.1.88 as per the Office Order.No. 2/101/89/Tech/2144,
dated 24.2.89 (Annexure A-10 at page 29 to the OA)|on the
recommendation of the Assesément Committee. One morle merit
increment was granted té hiﬁ as Technical Officer T-5 with
effect from 1.1.8¢ by the , Office Order

NO.2/101/89/Tech/9394 dated 8.9.89 (Annexure A-11 at page

31 to the OA). The applicant retired from. seryice on
30.6.95.
4. As the applicant was in the Grade T-5, he cannot

be considered for career advancement under Rules p.l and
6.2 of the Technical Service Rules. Apart from the careef
advancement scheme under Rules 6.1 and 6.2 of the Tgchnical
Service Rules, there is another scheme  viz, careér
advancement scheme as ordered under Rule 7.3 of ICAR
Technical Services Rules. According fo that rule,
"33 1/3% vacancies in the Grade T-6 may be- filled by

promotion of persons in Grade T-5 possessing qualifications

prescribed for Category III". As there was no vagancy in

T-6 in the scale of pay of Rs.2200-4000 in the digcipline
to which the applicant belon%g till date of his refiirement
on 30.6.95, his case for promotion did not arise| at all

(Annexure R-1 to the replv).

5. a2 fresh avenue of promotion of T-5 gategory
employees was issued by letter No.F-14(3)/94-
N




Estt.IV(Vol.II}, dated 4.8.95 of ICAR, New Dlehi whigh is

enclosed as Annexure R-II to the reply to the effect| that

"technical personnel who had put in not less than 12

years

of service in T-5 may be considered for appointment to

Grade T-6 (Rs.2200-4000) of Category III subject to

possessing minimum qualifications for category-I

their

1T as

prescribed in Appendix-IV of Techhnical Service Ru]gs and

on the basis of <c¢learance by Agricultural Scientists

Recruitment Board (ASRB)". The same letter £
stipulates that "the above decision will come into
from 1.7.95".

6. Since the applicant had rétired from serv
30.6.95 and was not in service on 1.7.95 his case w
found fit for consideration. The applicant sub

urther

sffect

ice on
As not

mitted

representation on 28.8.95 for,K considering his cage for

promotion from Grade T-5 to Grade T-6 or one more
increment in the Grade T-5 as he poésessed addi
qualification of Post Graduate Training Course in Fis
Development and Administratién during the year 1960-¢

at the time of his appointment in CICFRI in the yedg

merit
tional
heries

1 even

r 1963

(11.3.63) as Survey Assistant. Earlier also he submitted

representation on 20.4.95 for the above relief. - In that

letter, he stated that he h%é’stagnated in the cadre

since 1992 even though he was given one more stagnation

increment in the year 1993 with effect from 1.7.93.
the issue of the letter dated 4.8.95 (Annexure R-II

reply), the applicant submitted another represep

of T-5

After

to the

tation

dated 28.9.95 to promote him to the Grade T-6 |in the

Category-I1I even though he was not available in sery

1.7.95. He stated in that letter that he had put

fl/

ice on

in 12




years of service even earlier to 1.7.95 and the ¢

date of 1.7.95 is arbitrary. The applicant was rep

the memo No.2/101/95-Tech/P.1/9492 dated 16.9.95 (A

A-18 at page 43 to the OA) rejecting his

promotion to the grade of T-6 or for grant of on

merit increment in the grade of T-5 in the light
prevailing rules.
7. This OA is filed to set-aside the impugne

of R-2 dated 16.9.95 (Annexure A-18) and also striki

cla

ut off
lied by
lnexure
im for

e more

of the

1 order

ng down

the alleged unreasonable restriction imposed by thL order

dated 4.8.95 by way of the cut off

(Annexure A-15)
1.7.95 for implementing the decision on improvj
service conditions of technical personnel in ICAR an
conseqguential direction to the respondent-authori
promote the applicant on his completing 12 years of
in the grade of Technical Officer T-5 and to recomg

pensionary benefits which he would have drawn but

G

unreasonable restriction in prescribing the cut

which leads to differential and discriminatory g
pensionary benefits between those who had retired

1.7.95 and those who had retired after 1.7.95.

8. An interim order was passed in this

16.7.96. It was made clear in that interim order
learned counsel for the applicant was presssing
notional promotion upto the date of his retirement,
the actual promotion as stated (erroneously) in p
the OA. directed to fil

The respondents were

counter noting the above,
fj)/

-

date of
ng the

d for a

cies to
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ute his
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9. A reply has been filed in this OA. The fakts of

this case as enumerated above are accepted by

the

respondents. It has been stated ih the reply that ‘Every

decision has to have an effective date. Accoridngly,

it

was decided by the Council that the decision containhed in

ICAR letter dated 4.8.95 would take effect from 1!7.95.

TAL
Pasdptdfig—— such an  effective date/cut off datée

as

unconstitutional is improper". It is also stated tha#fi "the

contention as raised in this OA is misconceived and lhence

not tenable. The cut off and effective date. fJXTd
1.7.95 is neither in arbltrary manner nor violative

Article 14 of the Constiution of India as alleged".

as

of

In

view of the above, the respondents prayed for dismissal of

this O0A.

10. The applicant relies on the 3 ijudgements of

the

Apex Court to state that the cut off date is arbitrgary.

The cases cited are, (i) AIR 1996 SC 2963 {M.C.Dhingra

Ve

Union of India); (ii} 1997 SCC (L&S) 1153 (State of Punjab

v. Justice S.S.Dewan) and (iii) 1983 scC {L&S)

145

(D.S.Nakara v. Union of India). We have prused all the 3

reported cases.  In all these reported cases,
controversy is in regard to prescribing cut off date

payment of revised pension. Pension and promotion are

et

the

for

two

different aspects. The cut off date prescribed for pengion

even if it is held to be arbitrary, cannot be treated &

reaSon not to prescribe the cut off date for promot ]

"All these cases, the applicant submits, have been deci

s a

on.

ded

following Nakara's case. But it is to be stated that

"Nakara's case involved change of formula for determin

average emoluments and it was treated as upward revision

)%

ing

of




existing pension scheme". Iﬁ Nakara's case, it was| held
that "the exiSting instructions if revised then the cuft off
date is not to be préscribed" whereas in this case as |there
was no promotional chance for the Grade T-5 officialls for
being promoted to the Grade T6 on the basis of the nfumber
of years of service 'put in by them in the Grade‘T—S, the
Governing Body Qave the benefit of the promotion| with
effect from 1.7.95 with cértain conditions for thode who
were in service as on 1.7.95 and had completed 12 years of
service in T-5 Grade. The minutes recorded are reprpduced

- below:-

"The-Govefning Body approved. that the technical
personnel who have put in not less than [twelve
years of service in Grade T-5 may be consgidered
for appointment to Grade T-6 (Category III) on
the advice of ASRB, if they pbssess the minimum
qualifications prescribed for T-6. For this
purpose, they will be adjusted againdt the
existing 'vacancies in the respective fields.
Where, however, no such vacancies exisf, the
existing posts .in Grade T-5 will stand upgraded
to Grade T-6 till such time regular vacan¢ies in
the 1attér grade become availéble. - ©On  the
absorption‘of persons. against regualar vafancies
in Grade T-6, the upgraded posts will be

downgraded to Grade T-5 in the sanjctioned

stfength of Category 1II. This was aijeed to

remove the existing frustrations ue to

stagnation. This decision will be efifective
w.e.f. 1.7.95."

Even in the cases of pension, the Apex Court had gbserved
that "employees retired from service before comihg into
force .of the rules, benefit cannot be givan with

retrospective effect if there is no expresse&d provision in




. € . :
the rules giving these retrospective operation af

the

rule". It is further added that "Whenever a revislon in

[+ 73

pension takes place, a cut off date becomes impe;yive

because the benefit has to be allowed within the finbkncial

rescurces available with the Government" (1998(4) SLR (SC)

621 (Hari Ram Gupta v. State of Uttar Pradesh).

11. When the cut off date can be prescribed even in

pension cases, regulating payment of'pension on that hasis,

there is no reason to contend against fixation of cut
date for promotion. No promotion can be considered if

rule does not provide for retrospective operation.

of f
the

The

applicant herein cannot state that the cut off date given

for promotion to the Grade T-6 is arbitrary. If no cyt

off

date is given, retired employees retired even earlibr to

' Abned
30.6.95, when the applicant had pelieved will also ask

for

promotion to the Grade T-6 and on that basis revisibn of

the pension. This is not the intention .as expressed in

the

minutes extracted above. Hence when a decision is [aken

for promotion to the Grade T-6, the respondénts are within

the rules to prescribe the cut off date, from which|date

the decision will be implemented. 1If such a cut off|date

is not given, then it will lead to whole-sale revisign of

pensionary benefits of the T-5 Grade officers who had

put

in 12 years of service and retired without being promoted

to Grade T-6. That will Jead to a very heavy financial

burden and such consideration is not in the public

interest. As seen from the OA affidavit and the radply,

there is no vacancy available even against 33 1/3% duota

for promoting the applicant to the Grade T-6. Hence he

allowed to retire as T-5 Grade Officer on 30.6.95.

” I

was



12. The other aspect to be considered‘in this [OA is
whether the promotion to the Grade T-6 1is autohatic,
without subjecting the applicaht to any selection propedure
provided he possesseg the minimum qualification presgribed
for promotion to the Grade T-6. It is seen frogm the
extracted minuteg above that the promotion to the Grade T-6
is to be done on the advice of ASRB. When recommendation
has to be‘obtained from ASRB, it would mean that fiitness
will be considered by ASRB before promoting a T-5| Grade
officer to T-§ Grade. In the present case, the order for
improving the service conditions was ‘issued on 4.8.95 i.e,
about more thaﬁ a month after the applicant lred retired
from service and the cut off date was given as []1.7.95.
Just because the cut off déte is following immedi$tely a
day after his: retirement, it does not mean that the
applicant can' be promoted without <considering his
eligibility and fitness. On the date when the schleme was
introduced, the applicant was not in service. Hence
considering his fitness after he had retired does not arise
as he cannot be put to selection test as he was| out of
service, In  this connection, the Apex Court [in the
reported case in 1998 (1) SCC 487 (Govt. of Onissa v.
Haraprasad Das) had heid that even the approved pahel does
not confer any right to candidates. Hence the queption of
considering the case of the applicant for promotipn after
his retirement does not arise as he was not even in the
panel for promotion to the higher post on the date \when the

new promotion rule was brought into force.

13. In view of what is stated above, we flind that

there is no reason to relax the cut off date and promote




10

the applicant. Hence the contention of the applicant

that

stipulation of the cut off date is arbitrary, ils not

tenable and his non promotion as he was not in service on

the cut off date, is in accordance with the rules.

14. The applicant submits that he should be |given

stagnation increment and for that he relies on

the

judgement of this Tribunal in OA 401/92 (P.Yellamanda v.

The Comptroller and Auditor General of India, New Del*

i and

others) decided on 2.12.92. In the OA 401/92, there |was a

clear date when the applicant therein was stagnating for

more than one year before his retirment. In the phresent

case, the applicant himself submits in his representiation

dated 29.6.95 that he had stagnated in the Grade T-5 |since

1992, However, he was granted one more stagnation

increment in the year 1993 i.e, on 1.7.93. Hence the

stagnation increment has been granted to him in [1993.

Whether he 1is enitled for another stagnation incriement

before his retirement, is a point for consideration.

From

*he details available in this OA, we could not find any

material to come to the conclusion that the applicant was

eligible for stagnation increment even after he was grjanted

one stagnation increment in the vyear 1993. Henc

direction can be given in this connection for wan

e no

t of

sufficient material on record. The applicant may subnit a

detailed representation if he is so advised to
concerned authorities in this connectibn and pursue
case departmentally. No doubt, if he is going t
aggrieved by the reply for granting him stagn
increment as prayved for in.this OA, he is at 1libert

take such legal proceedings as are available to him.

o/ N o—

the

his

b be

ttion

y to




16. No costs.

11

15. In the result, the OA is dismissed as regard

are directed to reply his representation as and

received in . regard to &g, stagnation increment

accordance with law.

ﬁ%gﬁ Rﬁ;’//,///// 0\ ~
(B.S" MESHWAR) | (R.RANGA
)
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