IN THE CENTRAL ADMINISTRATIVE TRIBUNAL: HYDERABAD |BENCH:
AT HYDERABRAD
ORIGINAL-APPLICATION-NG:417-0F-1996

15 15
PATE -OF- ORBER: -~ ~r- - -Jupe; - 1997
BETWEEN: & ‘
G.VENKATAPATHI RAJU .. APPLICANT
AND
Union of India represented by:
1. The Secretary, Govt. of India, ,
Ministry of Finance (Customs & Central Excise),
Central Secretariat, North Block,
New Delhi,
2. The Commissioner I,
Central Excise & Customs, Basheerbagh,
Hyderabad,
3. The Assistant Commissioner of Central Excise,
Hyderabad VIth Division,
CLS Building, Nampalli Station Road,
Hyderabad 500001. .. RES[PONDENTS
COUNSEL FOR THE APPLICANT: Mr.KSR ANJANEYULU
COUNSEL FOR THE RESPONDENTS:Mr.NV RAGHAVA REDDY, Ad| .CGSC
CORAM:
HON'BLE SHRI R.RANGARAJAN, MEMBER (ADMN. )
HON'BLE SHRI B.S.JAI PARAMESHWAR, MEMBER (JUDL.)
ORDBER
ORDER (PER.HON'BLE SHRI R.RANGARAJAN, MEMBER (ADOMN.)
Heard Shri KSR Anjaneyulu, learned counsell| for the
applicant and Shri N.V.Raghava Reddy, learned ‘standing
counsel for the respondents.
2. The applicant herein joihed the Central|l Excise
Department as Clerk on 9.3.56, He was prombted as
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Inspector of Central Excise in 1976. Thereafter he|was
further promoted as Superintendent of Central Excise on

2.7.92. In that capacity he worked in the Headquartlers'

office, Hyderabad and was later posted as Superintendent,

Range-II, Bolaram on 27.5.93.

3. - While working as Supeﬁiﬂtendent Range II Bolarum,
he was placed under .suspension as per. the Commissionpr-I,
Central Excise Memo No.II/39/38/95/CIV dated 21[.7.95
(Annexure 2 to the OA) in exercise of the powers confierred
by Sub-rule I of rule 10 of CCS (CCA) Rules, 1965. Further

instructions while under suspension were also informed to

the applicant . as per that letter. A corrigendum

C.No.Ii/39/42/95—CIU- dated 13.9.95 was issued correcting

No s as ) : ) ‘
the filedg.No.II/39/42/95<CIU dated 21.7.96 {(Annexure 3 to

tﬁe OA). The applicant was relieved of the duties aS per

the handing over charge dated 21.7.95 (Annexure 4 fo the

OA).
4. The applicant retired on superannuation on 31.8.95
after ‘serving 39 years in the Department. The | deemed

relieving order on superannuation was issued b& Memo
No.D.No.II/25/1/95-Estt. dated .31.8.95 (Annexure I|to the
OA). ' The proviéional pension was ordered and the applicant

was also paid the amount equivalent to encashment of leave,

CGEIS. But his final pension is yet to be ordered;{fiﬁ

e

Because his pension i's ~ not finalised he “is" - npt paid
2
value

commutation/of pension and gratuity.

~

5. The applicant submitted representations to] R-2 for

payment of gratuity and commutation of pension apount by

T




-and payment of gratuity on that score is ille

N

3
his representation dated 11.7.96 (Annexure 7 to t
It is stated that no action has been intiated
represetantion.
6. This OA is filed praying for a direction

respondents to treat the period of supension from
to 31.8.95 agggutﬁ and to fix his final pension ar
payvment of DCRG and commuted value of pensibn on tk
of his retirement with 18% interest for the belated

from 1.9.95.

7. The main contention of the applicant in th
that the departmental proceeding is deemed to ha
initiated only by issuallof the charge sheet. As
been deemed to be releived oﬁ the afternoon of 31.
per the relief report of R-3 dated 31.8.95 it is il
not making his pension final. As the final pensior
fixed, he is deprived of getting his commutation ¢
pension and gratuity.,

arbitrary. He relies on the judgment reported in

he OA).

on that

to the
21.7.95
d order
1€ basis

payment

is OA is
ve been
he has
8.95 as
legal in
is not

alue of

gal and

1995(30)

ATC 330 (Ram Shiromani v. Union of India ana others) and

the judgment .reported in 1993(23) ATC 552 (Dinesh

Datta v. Union of India) to state that the disc]

Ranjan

lplinary

action is deemed to have been initiated only after & formal

charge sheet has been issued.

The date of suspension is

not the date of initiaticn of the departmental proceedings.

As no formal charge sheet has been issued to h

today, he is entitled for fixation of final pens

im even

ion and

payment of gratuity and commutation even though he has been

placed under suspension before his date of retiremgnt. He

also submits that an Expioyrexzanxkexizsnedxwithxkhexekaxge

b

value of
The denial of payment of computation/ pansion
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employee can be issued with the charge sheet ohly by the
President of India after his retirement and not by any

other departmental authorities subordinate to the Presfdent

of India.

8. ' A reply .has been filed in_ this OA. The

respondents submit that the disciplinary proceedings are
deemed to have been started once the suspension is ordered
és per Rule 9(6)(a) of the- CCS (Pension) Rules. | They
further submit that in terms of Rule 9( ) (a) of the said

rules, the departmental proceedings instituted whifle the

Government servant was in service before his retireLent or
during his reemployment shall after final retirement| of the
Government servaﬁt be -deemed to be proceeded undgr this
rule and shall be'continued and.éonc;udéd by the authority
by which they were commenced in the same manner as if the

. servant . ) , ) . .
Goverfiment /had continued in service. It is 1ncuTbent on

that disciplinary authority to place the report xegarding
his finding to the President of 1India for | zeegkers

imposition of the penalty.

8. As the disciplinary proceedings having been jinitiated
against the applicant by the competent authprity by
suspending him by the memo dated 21.7.95, the applicant
cannot demand- for fixation of final pension. As (the final
pension is not fixed, the question of payment of
' "value of ,
commutation/does not arise. In terms of rule 69{c) of the
CCS (Pension) Rules, no gratuity shall be paid to] the Govt.

servant until conclusion of the departmental and judicial

proceedings and issue of final orders thereon.

Do
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10. The respondents have also indicated the gravity of
the charges levelled against him which is under
investigation. They submit that the goods alloped for
export were not properly examined and the officens which
includé&? the applicant Bhowed gross negligepce in
discharging their duties pfoperly. ' The export dpcuments
were-signed on 31.3.95 as if:the container eroésed the @ﬁéﬁﬁr
post at Thondapalli on that date thereby forginé?%o:uments.
A check of the container at Madras Port revealed that the
items under export did nof. stand to the description as
indicated in the invoice/éhipping bill. The estimated
value of the consignment Qas Rs.5 lacs only. Thus the
exporters benefitted by earning the duty draw back|of more
than 22 lacs for exporting the materials. Thus the

applicant showed wundue consideration to the gxporter

thereby depriving the Govt. of its-revenue.

11. The ‘respondents further submit that a gdetailed
. scrutiny and examination of. the evidence is being|done at
present by the Director of Vigilance, Madra% and [it will
take some time to completg the scrutiny and examination
befofe.issue‘of the charge:sheet. But it cannot]be said
thatgéﬁe applicant is not éware of the charges as he was
asked to give explanation to the queriés that werp raised
in the letter dated 13.6.95 and those queris will
definitely ‘give him the necessary feed back that the
irregularitigs committed . by him are being scrutinised.
There were;pfeggilreports in this connection whifh would
: ) fully
have. made the applicant / éware of the irregularities

committed by him in this connection.

12. A reply to the counter has been filed |in this

' conection. The sum and substance of the reply affildavit is
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more or less on the same lines as the OA. The only point
maae in this reply rejoinder is that the letter dated
13.6.95 is only in the nature of asking the clarifications

and it would not mean that the applicant was aware Jof the

charges.

13. The applicant submits that the charge-sheet has to
be issued by the President of India as he is a [retired
Government servant. The respondents- submit thlat the
proceedings have been initiated by issue of the suspension
order and charge sheet may be issued by the competent
departmental authority but only the punishment hals to be
inflicted by the President. Who should issue the charge

the.
sheet is notxazpoint for consideration in this OA] If in

the opinion of‘ the applicant any incompetent authority

issues the charge sheet then he is at liberty tog intiate
proceedings challenging the issue of the charge (sheet as
and when it arises. At present there is no|need to

consider who should issue the charge sheet and what is the

exact rule that is to -be followed for issue o¢of charge
sheet. Hence the above point is not to be conslidered at

this juncture.

14. Then what is the crucial point to be decided in
this OA is the next quesfion that is to be answered. In
this OA, the applicant was placed under suspension by the
order dated 21.7.95. Whether issue of the supsension order
is initiation of the disciplinary proceedings or not is the
question to be decided. In the opinion of the japplicant,
initiation of the disciplinary proceedings starts only when
a charge sheet is issued as per €CS (CCA) Rules. But till

.
now no disciplinary proceedings have been initiafed even if

he had been placed under suspension. For this hfxié&ﬁééxé&

S V




he relies on the reported jﬁdgment of the other Be

the Tribunal referred to: above. As the disg

proceedings have not been intiated by issue of th
sheet, the applicant submits that the denial of fix

his final pension and of

vdlue of pension
commutation/is 1llegal.

non payment gratu

15. On the other hand, the respondents submit

disciplinary proceedings have been intiated by issu

suspension order. As the applicant was

suspension on 21.7.95 earlier to his date of supera

~i.e; 31.8.95, he is not entitled for fixation of h

pension and payment of gratuity and commutation.

the :
they rely on the Rule 9(6)(a) of/CCS (Pension) Rul

respondents further emphasise  the gravity of the
levelled against him as brought out above and sub

" a mprimafacie case existed for initiation of disc

proceedings against the applicant.

l6.

this OA is the date of initiation of the disc

proceedings. Whether the date of initiation
disciplinary proceedings starts from the date of
the supsension order or from the date of issue

charge sheet.

placed

From the above, the crucial point to be de

C

nches of
iplinary
B charge
ation of

ity and

that the
e of the
| under
nnuation
is final .
For this
bs., The
charges .

mit that

iplinary

cided in
iplinary
of the

Lssue of

of the

If it is concluded that the initiation of

the‘disciplinary proceedings starts from the date bf issue

of the suspension order i.e, 21.7.95 in. the present case,

then the 'applicant is not- entitled for fixation| of his
- _ . _value of pensien|-....

final pension and payment of commutation/and gratuity., in
R - - g}\“—.,. - ‘—' - o

terms of Rule 69(c) of CCS (Pension) Rules. If it is

decided that the initiation of the disciplinary profeedings

o
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starts only from the date of issue of the charge sheet,
then the final pensicn of,fhe applicant has to be flixed and
gratuity and commutation has fo be ordered as nag charge
sheet has been issued to the applicant till today after his
retirement on 31.8.95. |
: the

17. © The respondents submit that rule 9(6)(a)‘9flccs
{(Pension) Rules clearly states that the initiation of the
disciplinary proceedings starts from the date of [ssue of
the suspension order. This relevant para viz 9(6)(ja) reads

as belowﬁ—

"departmental precceedings shall be deemed
to be instituted oﬁ the date on which the
statement of charges is issued to the
Government serﬁant or pensioner, or if.
the Government servant has been placed
under suspensibn ftom an earlier date, on

such date;...."

As per this para, the departméntal prbceedings shall be
deemed to be instituted on the daté on which the statement
éf charges is issued to the Government servant or pensioner
or if the Govt. servant has beén placed under suspension
from an earlier date, on such date. This would mean that
for the purpose of withholding of final pension, suspension
is the date of . start of the initial disciplinary

proceedings.

18. But the Pension rules cannot be relied jupon for
the above unless such a rule existed in the C[S (CCA)
Rules@;aﬁ;é CCS (Pension) Rules in regard to initiation of
disciplinary proceedings .is dependent on the Rulegs in CCS

. .CCs {CCA) Rules , .
(CCA) Rules', _ . /are:primary documentsto be relied upon in
fad .

S




the case of disciplinary proceedings. Hence we examined

the wvarious provisions under the rules relatind to
suspension. It has been indicated in Chapter II of the
Swamy's compilation of CCS (CCA) Rules under, Suspension -

A Digest, "that disciplinary proceedings must have| been

considered to have been started against an employeg and

pending such an inquriy, the officer concerned can be

are

(7]

suspended as a first step even before any charge

framed against him. The exact verbatum of that para is

reproduced below:-

"Suspension is . an executive action
whereby a Government  servant is kept out
of duty temporarily pending final action
being taken against him for acts of
indiscipline,~delin§uency, misdemeanour{
etc. When allegations of serious nature
are received againsf a Government servant
and it is decided to initiate enquiries
into such = allegations, disciplinary
proceedings must be considered to have
been started against him and pending such
an enquiry the officer concerned can be
s?spended as a first step even before any

charges are framed against him.”

From the above <clarification it 1is evident that the

disciplinary proceedings start when qﬁ'suspenéion order 1is
) [—

issued. On the basis of this only, Rule 9(6)(a) og the CCS

{Pension) Rules recites that the date of suspension is the

initiation of the departméntal proceédings., Henlce there
can be no doubt in the mind of anybody that initjiation of
the disciplinary proceedings fs;arpq:§§éiiﬁﬁéwith the issue

of the suspension order.
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19, The learned.counsel fér the applicant relying on
the judgment of the Patna - Bench of the Tribunal| in Ram
Shiromani's case cited supra, submits that"DCRG/Commutation
of pension,_gratuity should not be withheld unless a formal
chafge sheet was issued in' a departmental proceedings or
filed in a court or in a criminal triall 1In Dinesh Ranjan
Datta's case of Calcutta Beﬁch of_the Tribunal cited supra,
it was .hela that "Once an. eﬁployee has been allowed to
retire without initiation of.the disciplinary proceedings,
neither his DCRG can be withheld nor payment of pension be
kept provisional. The final pension has to be sanctioned

to him and commutation of pension is also to be allowed

according to normal operation of rules".

20. We have read the facts of these two cases. In Ram
Shiromani's case, ©Shri Ram Shiromani, the appliicant in
Patna Bench of the Tfibunal, was supéfannuated on 30.6.93
and till that daté the aéélicant therein was not issued
with-the chargé sheet nor w;s he placed under susp¢nsion on
or before that date. Similarly, in the case g¢f Dinesh
Ranjan Datta, the applicant in- Calcutta Bench| of the
‘Tribunal was not issued with the chérge sheet nagr was he
placed under suspension on or before the date of his
retirement. It is e=en séated_in that judgment-:hat even

on the date bf pronouncement of the Jjudgement, no

disciplinary proceeding was started.

21. In view of the position that no charge gheet was
issued or the applicants in those OAs were not suspended on
or even earlier to a date of their superannuation, the

-e4 :
learned Members of the Bencﬁ(of Calcutta and Patna Tribunal
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had held that the applicants in those OAs Q@ré eliglible to
get their final -pension fixea and‘wéréf also eligiple for
payment of gratuity and commutation. Nowhere in those two
OAS? the question whether disciplinary proceedings were
deemed_to have been intiated when the suspension oyder was
issued, was considered. As there was no necespity to
consider whethér the  suspension is‘zhinitiat"on of
disciplinary proceedings, there was no need in thosé two
OAs to consider the CCS (CCA) Rules as extracted akove and
also Rule 92(6)(a) of CCS (Pension) Rules. Hence ifi cannot
be stated that the cited judgements by the applicant can
reflect the answer to the question posed in this [QA. In
tﬂose two judgements, the guestion of date of initiation of
the disciplinary proceedings whéther it startéf firom the
time of issue of suspension order or issue of charge sheet
was not considered on the basis of' the \rules and hence
relying - on those two judgements‘ to state that the
disciplinary proceedings are deemed to have been initiated
only after the charge sheet is issued, cannot 'be |held as
correct appreciation of the rules. In that view, |we hold

that those two citations do not come to the rescue of the

applicant in this case.

22. The suspension pending departmental inquilry is a
safeguard against the Government servant ihterfer;ng with
and hampering the preliminary investigation and tjampering
with the material evidence - oral and documentary. | In case
of involvement in a criminal proceedings, such [charges,
therefore, involve moral turpitude. It would not ble proper
to allow the person éoncerned to work asZiNJblic servant
unless there are exceptional reasons for not resofting to

suspension. Suspension is also ordered to exhibit firm

determination of the Government to root out the corruption

I
"
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or other grave misconduct. Tncidentally the susperjsion

provides the Govt. servant with enough time to pre%%re
himself adequately for the inguiry and to clear himselff/all
the charges levelled against him.

23. From the facts of this case it is evident th%t the

applicant haﬁ?bpeh placed under suspension on a primafacie
case having been established. The applicant cannot| plead
that he is not aware of any charges pendihg againsk him.
The very fact that certain details have been asked by the
letter dated 13.6.85 and they directly relate fo the
discharge of his duties as Superintendent, Range II, he
should have got the smgll- that his conduct 1is| being

inquired into. Even if the .exact nature of chargep to be

framed against him cannot be ascertained from this| letter

dated 13.6.95, it cannbt be said tﬁat he is blissfully
ignorant of the fact that he has not committed any
irregularity. Further, hafing come to certain cohclusion
in regard to the primafacie case against the applicant, the
respondents have‘placéd him under suépension validliy. The

suspension order. is not questioned' in this OA. In the

reply to the counter, the applicant sﬁbmits that the
' " the
respondents cannot rely on the Rule 9(6)(a)|{ of /CCS

(Pension) Rules, 1972 to come to the conclusion that the
departmental proceeding is,said to have been initilated from
the date . of suspension. But the applicant| did not

as to.
elaborate on this point/how he had come to that conclusion.

Though he cited two judgments of this Tirbunal referred to
above, we have already observed that those two cifations do

not come to the rescue of ‘the applicant.

N
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24. The provisions as quoted above both in CCB (CCA)
Rules and CCS (Pension) Ruleé are very specific in that the
departmental proceeding is said to have beén initiatled from
the date of issqe of the suspeﬁsion order. These ruyles are
not cﬁallenged. Hence it has to be held .that the
departmental proceedings have been initiated agaipst the
applicanp by issue of the supsension order dated [21.7.95
earlier to his retirement. The date of superannuation fell
on 31.8.95. In that view it cannot be said to be ipregular
if his final pension is not fixed and he is not paid the
gratuity and commutation as peaLCCS (Pension) Rules
25, The next question that é%ises is whether the
applicant can be allowed to continue under suBpension
indefinitely aftet.he had fétired. It is very unfortunate
that a retired Govt. servant is languishing probably due to
financial difficulties and hence it has to be presumed that
he has approached this Tribunal-by filing this dQA. The
applicant retired on 31;5.95. Even till today ne charge
sheet has been issued to him. Even.presuming thatt if the
charge sheet is issued in the very near future, proceedings
will takezlong time éo cémplete. As the applicant is a
retired Government servaﬁg, his case has to be considered
sympathetically by the respondent-authorities to ilssue the
charge sheet quicklj and-;o complete the proceedijngs very
early. That will give some relief to the applicant. In
view of that, we urge the respondenfs to complete the
scfgtiny of the case' and examination of evidenhce very
quickly and issue charge sheet in the very near future.
Even after issue of the charge sheet, the regpondents

should take quick action to complete the proceedings so
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that the applicant will nof-be put to serious difficulties.

26.

this ©OA and hence the 034

In the result, we find that there is no

merit in-

is dismissed subject to the

observation made in para 25 above. No order as to|costs.

(E.S.

vsn
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(R.RANGARAJAN)
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4% one copy to ﬁr.K:s.a.AnJanayulU. Advocate,CAT, “Ydera

mEs agr,
#7155

Copy to:

1” The Secratery, Govti of India, Nin of Finance,
(Customs and Cantral Excise), Canbral Secretariat,
North Bleck, New Delhi,:

24 The Cnmmissioner I, Cantral Excise & Cuatoms. Pashedrbegh,

Hydarabadm

& The Asatd Commissioner of c|ntral Excisa,
Hyderabad: VI Division, CLS Building,
Nampalli Statian Road, Hyderabad.

bad s

5S¢ Cne copy to Mr.N.Y,Raghava Reddy, Addl,CGSC,CAT, Hydarabad.

&% Cre copy to '.R(A), CAT, Hydarabad.
74 Cpr to All the. Reparters as.per liat of CAT, Hydersn
8% Cne duplicate copys
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