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“The basgfof the kpplicant is that he was engaged as é
Casual abculr inb the ‘Railway Lléctrification Project under the
Doputy CSTE/RE/Secuyle rghng on 14.2.1982, that he worked a8 such
till 9.5,1985, that he fell 'sick from 10.5.1985 to 21.2.1988'and that
on 22,.,2.1988 wheg he _J:eﬁbrt':.é‘d for duty with a private medical '
certificate, he Yas fot."allewed go fesume duty. His prayer in this
- O.A,ﬁis for settihg.@éide tﬁé oral order of terminati@n of his
. oservice and for Qireetlng the Reapondento to reengage him as a
Caoual Labour, %he ma&n contentlon raised on behalf of the Applicant
" is that as he w3g grahtcd _,enporary status w.e.f. 1.1.8% his sérvices
could not havg b¢gn ferminated in the manner in which the Respondents
- did, as-dt vielatgd aQt oply the Diovisicns of Section 25(b) of tie
Industrial Dlnpute@ nCL rcad vith para 2505 of the Indian Rallay
L““r)brluhmc.ni‘ Mangal., buL also the protection guaranteed under

Article 311(2? of the Gmnstitution.
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8. . In tre case of Collcctox, Lanc icguisition, Anantnag, the

“pox Court elaborated on the pr1n01ple that when substantial justice

anc Lechnlcal consicderations are pltteo agalnut ¢ach other, cause of

ouostanthl Justlce deserves to be prefcrred and that- merltorlous

case need not’ be thrown out at the VELY threshold by rcfuelng

to Pondonc the dclay. _The s5aid Judgment ia an authority on how the

crctnon VOJLOG in a Court/Tribunal shoulq be exercized while
LXamlning Lhe'quegtion of concdonation of oelay. It cannot be
interpreted as laydng down thetlegal propositisn that celay in
approaching The GOurt/Tribunal shoulgd invariab]y be c0nd0ned.’

9. mhc dGC1Sion of the Trlbunal (nhmecabad Bench) in

abdulmohit Mustaklkhan s casc is based on the facts of the said case

which led the Tribunal' to condone. the ¢elay. Ielevant observations

of the Tribunal are reproduced bolows-

"9. It is well settled that the Government not giving
reply to repeated mepresentatlons, a civil servant docv
not ‘lost his right on account of, hlS delay when no

decision is taken by the dcpartment on représentation for

a long time., It cannot be Said that the appllcatlon 15 not

maintainabre.- L8 coulad be oeen from “the prov;;:ons
contained in sub-clausc_h of section 21 of the ict, a
'beriod‘ of ‘three yéars'has.béeh c0n£érred in reSpeét of
the gr:evanﬂe which arosc lmncriately preced:ng the
‘ date on which the JUIlSQlCthO, poner angd authorlty )
of the Tribunal becomss exergisable under the ict, (came
into force on lst day of July, 1981). But this Tribunal
Was constituted'on'30th June, 19286, “ven whilo taklng
into account wll these facts and. C1rcumstances, in caceit
is, found that there is some cdelay ;n fillng this appll—

cation thé same oeserves to be cendoned' s held'earlier,

the 1mpugnod oxder is absolutely'bad in law, it would be
therefore in thé fitness to exereise the discretion to
excuse delay.-:it 15 exercised toradﬁpqce subsﬁantial
justice. ! ' ' : |

In the abov&ucase, one " of tho factos taken 1nto c0n51oer3tlon

by the rribunal was tbat the impugnec orocr was bad in law.

.L—



i
5 The ldw gOVLranv the Jamltation in respect of the *
dapplication flled heforo the TllbUﬂal is laid down in Section 21 of xhx
the Ldminis tratlve Prlbunals SeL, 1985. Section 21(1) relevam to
the issue is- rcpxoducod el ow s w
"2l meltation.—-‘(l) i fﬁJaunul shall no{ hdmlt an applic&tion,-

e 4 ' Ry
N '

a) in "& ecase whoru'a ﬁinnl order Fuch as 1a mentioned
in clause (a) of sub-section(2) of Section 20 has

been made in connection with the grlevance unless the

appllcatlon is made, within one year from the date on

which 3uch flnal order has been made;

b) in a case where an appeal or representation such as
s mentioned in clause (b) of sub-section (2) of
,Soctlon 20 has been made and a period of six months
had DXplred thereafter without such final order having
been made, within one yuax from Lhc cate of oxpiry
of the aald pegiod ol six monLha.

0. Vicle ﬂhh—ﬁﬁﬂrioﬁ (3) of atlon 21 of the Adninlstrative
'ﬂrlbunalq net, 198J gho T 1bunal has been vE, sted.with the disceetion
to condon( bhe delay " if thh app]xCanL SaLleiLd the [lrinunal that
he hadl qufinc¢cnt cause for not making the appllcatlon within such

period " : b ‘

7. . 8ri G V'Subba Rao, learned counsel for the lpplicant urgec
beioro us that the oral order of termination of sexrvice of the
“nplluant being a void order it could be challenoeé any time and that.
“the bar of llmltatlon.stlpulated in Section 21 of the Administrative
Tribunais Act,_iésﬁ'does not apply. 1In support of his contentiOn

he has”réferre tQ the dEClSlOno in the follcw1no cases;w'

| a); Col}ector, Lano ACqUialthD, hnantnag & Jnother Vs. Mst. katljn
" and others, ATk 1967 sc- 1353. '
() zbdulmohit Mystakikhan ¥s. U.0.I. & Others, ATR 1987(1) CAT.567.
(c) Laxman Dass and others Vs.. U.C.I. &:Others, ATK 1088 (1)CiT.375.
(d)'The.Stute of Madhya Pradesh Vs, Syed pamakalli, 1967(1) SLH‘22S.
(e) Sri Dhlru Mohgn Vs. U.0.I. puollsh“Q v Kalra's Full Bench
JUCQﬁLﬂLo 1993—1993 at page 262,

T
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On merits, we are, thercfore, not inclined to condone oelay
f

in this case. - S
M L]

12, .. On, the naxt QULSLlOﬂ that a v01o oiuer can e Shallenged
at any tlmu and Lhat the periocd of llmitatlon Coes’'not apply din such
‘a casc, learned COUDoCJ for the pplicant heavily relied on the
decision of the pux Court in Syed Gamarali's case. In ghat >
~case it was observed thuss ' ' .

"20 We thereforelﬁald that the-orxder of dismissal

having been madé in breach of a mandatOIy:provision

of the rules subjest ta which only the power of

punlshnent uncer sevtion 7. could be exercised, is
'Lotally invalid. 'The ordex of dismissal had therefore

no legal eéxistence and it was not, necessary for the

}eSpondent to Eave the order set aside by a court.

The: defcnrc of limltatzon which was. vased only on the
-c0ntcnt10n that thc ohdcz nad to e set as ide by a- court
;, before it , e came, inv:;id must, thageforo bu . re jected

et - L

In the case of Syed Qamarali, the respon€cnt(5y :cl (amarali)

limited his claim to. paymznt of .1,000/~ only on the 0r0und that
his domuosal was illegal. Hithout the regu;runﬁnt of ettlng

as;de the order the apex Court: observed that "the Hth Court was
Jlght ih decreeing the suit for the sum of Rr. 1,000/~ to which the
R_&pOnQGHL had, without preferriog the appual to tho DlutrlCt Judge,
reduced his' claim.¥ . {“ -

.
"

he decision in Syed famalari's nase came‘to be exomined by a Full

Benah of Uk Wrdbunal tn ord Lhiru Mohan's ens 3¢ (gupra).  After noting

Lhe zelevant case low and examjnlng the quegtion whether the poriod
of limitation applies ib respect of a challehge to a voic order,

the Tribunal held as under:- ) ‘
g .
"In vicw of 'the dictum of the Supreme Court in Syed (amarali.
and the reasons set out hereinabove, we .woul@ hold “hat

a void orcder has no existonce - in tht eyes of law and as
such as a nullity, - the same need not bt got quashed

or set aside. Ve would furthcor hold <hat the hpplication
claiming arrears of salary or any appiopriate relief
without assailling i vold order cannot e defeated by

a plea on behalf o the rospondents td the effect that

the applicant had not filed an JZpplication to get the
order quashed or sot asicd. withdn the period of limitation.”

{.—
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The Tribunal aaso~f0und that”the Appiicant was. filigent enodgh

in prosocutlng 'his appeals/representatlons.' 48 alreacy noted above,
there can be no, dlsputc that the Tribunal can, in an apprOprlatc
case, condone the celay if Sﬁtlufled Lhat the ppllcant had. shown
sufficient cause for not approachlng the Tr:bunal w1thin thL ‘period
'upLCified in Socﬁlon 21 of L*e “ﬂﬂlnlstratlve Trlbunals nCt, 1285,

e -« P A ' (\"t‘

.jx b
10 . In the case of Laxman Dass & Others, the Trlbundl held

Lhat whore an orcer is bad in law on account of non—compliance with
the pr1nc1ples of . natural justice the uelay in filing the O-“} coulcd
be condenect, In coming to the said conclusion the Trlbunal adiopte ¢
the liberal yvardstick as approved by the Lpex Court in the case of

Collcctor, Land chulsltlon, ~nantnag(5upra)

it

11, In the instant case, the-applicant workéd as a casual

labour till;955.85‘wher@after, accorcing to hih;.he remained Sick_
12411 21.2,88. CApart from a rcpxgsen#ation made by him on 11.2.1988
the Lespondents did.not recglve any representation: from the jpplicant
till Maxch; 1993."In the Miccelianeous application(No, 4(/95)_' -
LhL a@plLCaDt otaLQ@ that he made a numbur of representations and
sent utveraJ remlnoers but dld nqt get -any rgspogse. .2 further

&
L

sLatcd tlat hc pchOnally approachcd thc authorltles concerned but
nuy de not give hlm any rcllef.“ hCCOIﬂlngly it was stated that

the chay of. over ﬁour years should be condoned.._ ipart from the

fuCL that the R&spon@ento denied rece1V1ng the VaIiOUo representations/

memlnccrs, 1t is 'well settled that repeated, represontatlons will -

not’ anltle the Applicant to claim extension of the period of

l]mltathD.' This is the px1nc1ple laicd down in S.8.Rathore Vs.

State of Madhya Prad csh \IB‘1990 SC_IQ wherein it was observed

'as undc | | N

4

“20 NC are of the view that the cause of actlon shall

© ke taken to arise not from the cate of the original
adverse orler but on thedate when' the order of the
higher uuubority where a statutory remedy 4s provided

« -entertaining the eppral or representatien is made and,

where no sych order is made, though the remedy has oeen
availed of, a six months' period? from the date of

‘preferring of the appeal or maling of the representation
shall be tiken to be the date -vhen cause of action
shall be tiken to have first erisen. We, however, make
it clear that this princdiple nay not be applicable when the
remedy avnzlcc of has not beewn prodided by law.
Repeated. ynsuccessful representations not provided by
law are nohrgovernud by this pr1nc1ple.

'
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8. But nonetheless thu’impugn&d‘éismis al orde has
at- least a de facto operation unless and until - it is’
JL.clarod to be void or nullity by a competent body or .
court. In Bmith Vs, East Elloe _Rural District vounshl
1956 4C 736, 769(1956) 1 All ER 855,.871 Loxd Radcliffe S
observeds (111 T‘R p.871) . o |

O I T
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"in order, cven 4f not made in_gooo faith, isistill

A act’ capable of legnal consequenees. Tt bears he ann%
ol dnvalidity on Jts Lordhcad. Unldsa tlw neeesnary
D]O(CCdingJ are taken at lsw Lo CaLdbliuh the caunyg of'
tan%mﬂiLy And Lo ogoet Lv qumnhcu o) otherwisce upaet, 4t
will remain as cffective for its ostensible purpose as the
most impeccab]e of.ordefs.“ '

9. " Jpropose’ to thls prlnC1ple, Prof. Wace states

See viade: “ﬂmlnlstratlvc Law, 6th Bdn.p.353 "the pr1ncipl3
.must be equally true even wh&re.the.'brand' of invalidity"

is plainly visible; for there al so Lht orcer can Cffociivﬁly

b rL51stLd in law only by obtalnlng thc c90151on of. the

court. Prof Wade sums up thcsc prlnClplC "Ibid;‘
o s
"The txuth of thg maLtLr is that the court will

lnvalldate an oruer only if the IthL remedy is sought

‘ “poa

by the right person in the rlghL procecdings and circumstances.
The order may be hypothvticalij'a nullity -but the court

may refuse to quash it bucause of thc plalntlff s lack cf
qtandlng. because he dogs not ccserve a clscretlonary remedy,
b:cause h; has walvcd h}s rights, ox fom some - othe r légal
reason. ' In any such casgse the {voiﬁ' orcer remaino effective
and is, in reality, valic. It follOrwc that an order may he
§oi& for onc purpose and valig fqr gnother; and that it

may be void against one person but valid against another."

10. It will e clear from theee principles, the party
aggricved by the ipvalidity of the orgerx hé;'to approach

the  court for relief of ctclaratlon that the order against

him is inope rative and not b;nging upcm him. b must app roach
the court within the prescrived pcrloo,of limitation.

If the statutory time limit &xpireé the court cannot qgivec the
declaration sought for.™
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i3, - The Full Bench thus makes it very cleadr that where the
claim is for the éonsequential reliefs such as arrears of salary,
the same can be entertaincd without. rcsortlng to quashlno ‘a voiag
order even'in a-case filed after ‘the erlOd of limltatlon. +In
other words, the ICQDOHLQnto cannot defeat the leoxtlmate claim

off an appllcant clglmlng OILLdIS of salary or’ any ofhnr npproprlatc
e lidt dlsrcgarolng tho v016 order on tho plea that the 3pplicant
had not assailed the v016 orcer within the period of limitation.
The unstmOn of the effect of a void order and its statbs till it
is challengea cane ub for consideration hofore the Supreme court
in gtate of Punjab and others Vs. Gurdev Singh, 1991 SCC(L&S) 1082.

Belevant portion of the judgmnt is reprocduced Ixlow:-

7. In the instant cdses, the respondents were dismisscd
from service. May be illegally, The order of dismissal
has cloarly 1nirnngcd their right to.continue in the
sgrv1co and indeed they were precluded from attending
the office from the date of thejir cdismissal. They
have gxmwx not been pnid their salary from that date.
Thcy camd fo:ward tQ thu court w1th a grlcvance that

‘theitt uism1¢sal -from :EerCL was o F{Eml 552l din.law.

" lccording to them the order of-nlsmqssal was illegal,.
inoperative: and ‘not binding on them. - They wanted the
.court to.declare that their dismissal was-void and
.1n0perat1vvrand not blndihg on thcm and they- contlnuu to
“be' in service. Tor'the purpose of these cases, we may

ssume that: the order of dlsmlosal ‘was voiﬁ, L
inoperative! and ultra vires, and;ﬁqt‘v01daplcf.‘lﬁ'an

Act is voic, or ultra vires, AxmekoeiRrkixy 1t is

@enough for mhe court to ﬁeclart it 50 and’ it collapses
automatlcayly, It need hot be set aslde. The
aggrieved marty can simply *cck a GCClaration that it
is void ar{ not binding upon hlm. FA eeclaratmon me:xely

‘declares W1ee cx1st1ng state oL affalrs and dCLS

not quasn SO as to produce-a new state of

affairs.- [
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ol thr ¢ moukhs from the cnte of. conununic..nu on ©

£ Lhis order.

1n case Lha ztluvant record 1is no fdhucr retained and thus not

avallablu, rhe Respondents #ill nav» to como up with an h..,

within the said perloc explaining th¢ full circumstancEs.

(k) L3 the uppllcant has acmlttedly woxked. £

or sometime as a

casual labour, the thpOnLcnto shall coos;ger Lngaglng hlm aa a

casual laboul, if there is work and in prefcrence to: frasha.rs,

provided the npleCant makes a written applicati

on for such fres

engagement within ont month from the datc of communlcatzon of_

t:]]j.# OJ.L]G'I:-

18. -~ The OJh. and the M. are ordered accordingly. No costs.
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l. ha peputy Chief signal relecovmunlc tloannglnrcr,”—

Tele/Railway ‘wiecctrification, accuncetabad.
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*2. The ¢hiaf project Managekr, failway Bl Och1f1cation,

ViquTwadn.

1. The Goneral Managerl. Contr sl L:qanjsation,
wallway LlrnLrjijgaLjon, Ll vahabad.
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