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ORAL ORDER (PER HON'BLE SHRI R.RANGARAJAN : MEMBER (ADMN.)

Heard Mr. Raghu for Mr.N.Rama Mohan Racﬁjlearned
counsel for the applicant and Mr.K.Siva Reddy, learned counsel

for the respondents.

the rank of
2. The applicant in this CA while working @:ﬁzDCorporal

in the Trade of Rir Crafts-Man Instrument Repairery from 5-3-59
retired from Air Fbrce cn 30-11-1974 on complefion of his tern{)
of appointment. He joined Railways on 13-10-1978 as Ticket
Collector and on completion of training for the post of Ticket
Collector in the Grade of %.260-400/-{:£EEJWa5 posted as a
Ticket Collector with a starting pay of R.260/- per month
at Warangal Station of Secunderabad Division of SC Railway.
He took indgbendent charge of Ticke£ Coliector on and from
28-01-1979. The appliéant made representation on 15-10-1980
to R-4 herein for re-fixation of his pay taking into consideratio
his past servisps.rendered.in Air Force. The applicant.was
informed by the letter No.EC/2296/WL aatea 51-11-1980(Annexure-I
to the reply) that he is not entitled for higher fixation ss
he was not a cﬁmﬁﬁfgﬁa clerk in Air Force and also he has not
jdined as Clerk/Junicr Clerk in the Central Government viz.,
Railways. Theggbfter also he made representation to re-fix his
pay at 8 higher stage by his representation .t annexure-V 5t page
15 of the OA ctating that he is not praying for higher fixation
he in ac combatant clernk
on the basis CEEEEZWOfkeGZAif Forceéand joined as Clerkqfﬁ)
Railways;y Hop) axkrixkedxghathe is entitled for re-fixation in
té;ms of Railway Bcard's legter No.E(G)68 EMI-20 dated 31-3-59
G§§:§§§§§?8 of the QA). UHe relies on the para-3 (I)(b)} of the
above referred letter to state that he is undergeing hardship

due to lower fixation and hence he is entitled to get higher
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fixationl The respondent authorities has the discretion

to give him the higher fixation ip view of the instructions
|

‘quoted above. He yas infdrmed by the letter Nc.B/F.524/1/TC

dated 7-5-94 (annexure-XVII at page-39 of the OA) that his case

has beeﬁ referred to the Chief Personnel Cfficer for examination
I _ :

and advice. It is stated in the reply that the above reference

is still rending with the Chief Personnel Cfficer for necessary

YN

clarification. Tt is stated that so far no reply has been received
A ' ‘

by theiéeai&éen in this case.

3. ' In view of the cirCUmstances stated above, he has
filed this OA praying for a direction to the respondents to

re-fix his pay duly protecting his last pay drawn at th%time of
discharée from the Air Ferce i.e., R.365-15/- cor in the alternative

refix his pay by granting additicnal hardship increments on the.

basis oF his length of service rendered in the Air Force and for

further| consequential benefits,

4, | The applicant ezirly submits iﬁ this OA that he is .
not ent?tled to higher fixation in terms of Railway Board's letter
No.F(RG)63671/23 dated 25-7-63 sc he was not a combatant clerk

in the Army and also:he has not joined as Clerk in-the Railways.
But hg Fonted@; thaquz eligible to get higher fixation in terms

of Railway Board's letter dated 31-03-1959 referred to above.

5. The learned counsel for the applicant further

submitted that he is fully awzre that he is not éntitled for eelief

in terms of Railway Board's letter Jatcd 25-7-63. But he submits

that his pay fixation may have to be considered sympathetically
in view-of the para-3 (I)(b) of Fhe Railway Board's letter gated
31—3-55, wherein z discretion has b_eﬁ given to the éuthorities
to refix tth?%yre-employed vensicners at a ﬁigher staée tﬁan the

minimum if any hardship is involved. Theough this is a discretion

left to th authorities)thisvdiscretion should be used in favour

of the applicent in view of the observetions made by the Apex Court

0-4



-

-4

reported in AIR (1963) SC 1618 (para-8) (State of U.P. Vs.
Johinder Singh). The applicant also submits that similarly
placeﬂ persons have béen given the higher fixatiecn using the

. discrethion. 'Some of the references have been indicated in the
rejoinder and the applirant submitted that the case of Mr,G.S.Kumar -
appointed ss T.T.E. in Scuthern Railway if 2 parallel cgse ®ho

was given the benefit of higher fixation.

6. It is clear from the above contenticns that the -

higher [fixation of pay is not asked for on any other count éxcept 7
' : of
A e S el

praying to exercise the discretiongry écwerﬁgtﬁm respondents
‘for giving him the higher fixation. The relevant para-3(I) (b}
of the Railway Board's letter No.E{G)68 EMI-29 azted 31-3-59 is

re_produced below:-

I- . L] - L] . . . . . - L] . - . - . -

-

{b) The initial pa§ cn re-employment should be
fixed at the minimum stage of the scale of pav
prescribed for the post in which an individual

is re-employed.

The cases where it is felt that the fixation’
of initial pay of thq&efemployed person at the
mindmum of the prescribed pay scale will cause
undue, hardship, the pay may be fixed at a highef
stage by allowing one increment for esch year of
service which he had rendered before retirement
in a post nog Jower than thet in which he is
re-employed". {Emphasis addeqd)

From the above extract, it is.evident that that the'initial-

pay on [re-employment of a retired GVtiservant re-employed in

railwaﬁs should be fixed at the minimum stage of the scale of
pa& préscribed to the post in which an individual is re-employed.

As per this clause, the applicant who is re-employed in railways

-
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'frch ‘d8fence service, his pay had been fixed in accordance

with that proviso. In the same para, a discretion has been

given to the authorities 1f the initial pay fixed on re-employment
at the minimum of the prescfibed pay scale will cause undue
hardship, tc fix the pay-at a higher stage by allowing one

increment for each year of servicg which he had rendered pefore "
retirement in & post not lower.than that in which he is re-employed.
The respondents have not produced any instructions to show that

it should be reaé:}in conjunction with the instructicns for pay
fixation of the re-employed candidatéﬁ?ho worked as combatent

clerk in the Army for which a set of rule exists which ere referred
in the previcus paragraphs. Hence, it lias to be held that the
instruction gsted 31-3-59 has tc be read only in the context of
fixation of pay of the re-employed person whether he was combatant
clerk or not in Defence service. A discretion is given tc the
authorities for higher fixation ze¢ is evident from the proviso.

It is also séen that the reference made tc the Chief Personnel
Officer in connection with the higher fixation of pay in the .5ge

of the applicant herein by letter dated 7-5-94 is still pending
with him. It is not clear whether.the discretion has been exercised
as per rule and if sco the fesult thereof in exercising such

discretiorn.

7. The applicant relies on the observations made by

the Apex Court in Johinder Singh's cgse to state that the word
used in the subwpara egxtracted above should be used in poiéggﬁijj
term meaning that the word may will mean here l"':sha.ll“- or "must®.
If that is ge, the respondénts carnot reject his claim for higher
fixation. The éiscretion should be used only in his faveur but

not against him,

8. In the czse cf combatant clerks of defence- services,

the Wigher fixation is giver when they joined as clerk/Sr.Clerk

in the Railways bpecause of the fidct that they had gained experienc

U\Q /\E T'V\“'S
in the AsmyL}n a similar caracity. Because of the experdence gain

.6
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by them in defence sefvice in clerical posts ngégxggggz;Jto ﬁave
better equipped to discharge their duties as Clerk when they

joined in Railways. Ip that context the higher fixation was

given, in all other cases of rememplovment the previous experience
in the btﬁer organisations may not be useful to the railways as
submitted by the 1eérped counsel for the respcndents and in that
context it has to be seen whether the discretion to be used is a

compulsory one or not.

9. " In.the present case the applicant worked as a Instrumen

- Repairer &n the Indian Air Force, When he joined as Ticket

Collect the experience gained by him as a Instrument Repairer

‘will be;no use to Railways. The duties of Ticket Collector is

in no way connected with the duities performed by him as a Instrument
Rapairar; Hence, the agiscretion is to be exerciseg by the respon-
dents taking iﬁto account only the hardship that will be ~aused

tc the applicant in genying him higher pay fixation. As the duties

of Ticket Ccellectcr is entirely different from that of thé

‘Instrument Repairer and if the respondents consider that it is not

a fit case for exercising the discretion in view of the above, it

cannct be said that such a decision is in-correct.

10. . lThe‘extracted instruction consists of twc parte. 1In
thétfirst part it is made clear that the pay of the re-employed
should be fixed at the minirmum of the scale of ray. In ﬁhe sub-pare
the power to use discrétion for higher fixation has been given to
aqzﬁﬁggties in cgse of hardship. A plain regding of the above
extracted instructioﬁEFili reveal that the rule is emphatic
so as to fix the pay of the re-employed at the minimmm of the
scale of pay. But a discretion for higher fixation is given in
case of undue hardship. If the rule to use discretion is to be
interpretted‘as a ralg to exercise discretion in favour of the
re-employed applicent i.e., 5t any Rizmxrmkirr cost hicher fixation
has to be given as contended by the counsei for the applicant

relying on Johinder Singh's case then it can not held to be
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-@hdiscretiénary one. In that case the rule may simply state that

in case«m Qe-em&ﬁoyed of ficials hlgher flxatlon has to be done

at all circumstances‘irrespect&qfikhardship. There is no eed
CchqQ~GMa

to spec1fy thifixat:on in ordlnarpreaE:xxx taking into zccount

the hardghip factor. This is not envisaged in the rule. A posg;

[ . co s 1
5::?£ of discretion by the competent authority is involved. Hence
‘ ! : ,
i '

the word'"mayf,may nct, Cammmede "should® or "must" .5 contended
by the applicant. However, I do not want to go in depth in this
connection as the reference dt. 7-5-94 is still pending with the

I
Chief P?rsonnel Officer of the SC Railway.

11, The.applicant alsc relies on a similar case of

Mf.G.S.$umar. It is stated ﬁhat Mr.G.S.&umar is from the Soughers
Railwayland his case was .decided by the authorities of Southern
Railway»on the facts of that case. The learned gtanding counsel
submitt%d that a similar decision in the present case alsc cannot
be expe#ted by another respondent of EC Railway, whc has to take

a decishon on the basis of the facts of the case. Such comparison
is not Farraﬁted and each cazse has to be decided on merits. There
appear% to be scme force in the contenticn of the respondents.As
the apélicant's_ representaticn is'yet to be disposed of by the
Chief %ersonnel officer, I am 1¢avin§ it to the discretion of the
Chief éersonnel.Officer tc decide the issue in accordance with ;ule,
téking(noté of the precedance Qf any in this connection and on

the faéts of this case.

12, ; In the result, thé following direction is givén:-
’ _ The Chief Fersonnel Officer of SC Réilway shculd dispo
cf the;reference made by RT4 vide letter No.B/P.524/I/TC dt.?Ep—é@
(Annex#re-XVII at page-39 of the OA) in terms of the instructions
3(I)(bb of the Railway Board's letter at.31-3-59 taking into
consideration the precedances quoted in the CA in accordance with
law. Time forﬁgémplgknce is four months from the date of receipt

of a copy of this crder.

13. The CA is crdered accordinglyv. No cests,
UV“mﬁL_a———"”"__#ZE;— fng:
g Cated i The 20th Sep. 'S6 N A
spr (Bared i Ine 0th Sep.'26. (ReRppapgsian) PR (3
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..

The Secretary, Railway Board, Union of India, New Delhi,
The General Manager, S.C.Railway, Sec'bad.

The Sr. Divisional Personnel Officer, S.C.Railway,
Secunderabad.

The Divl. Railway Manager(Personnel), S.C.Railway,
vijayawada.

One copy to Sri. N.Ram Mohan Rao, advocate, CAT, Hyd.
One copy to sri. K.Siva Reddy, sSC for Rlys, CAT, Hyd.
One copy to Library, CAT, Hyd.

One spare copy.
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