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2 This is ap applicatien under Sectien 19 ef the

penalty chafge/bide his preceedings Ne.C/C/518/P/29/54

- his repert recerding his findings as fellews :
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ORDER

(PER: HOK'BLE MR. B.S. JAI PARAMESHWAR, MEMBER (JUDL

i. Heard Mr. Nand Kishuré. Learned Ceunsel fer the

applicant

and Mr. K. Siva Reddy, Léarned Standing Ceunsel fer the respendents.

Administrative Tribungls Act, 1985, The applicatien W
en 4,10.96.
3. Brief facts

a) The applicant joinedVSouth Central Raillway

Central‘

as filed

on 14.7.74 as Parcel Perter. He was premeted as Commercial

Clerk in 1581, He was transferfed.to Kethapalli RailWay Statien

effective frem 2.8.94. =;&;the.meanwhile, he was premeted as

Senjer Beeking Clerk.
b) while the applicant was werking at Kethapall

Y, the

Divisienal Cermmercial Manager, Secunderabad issued a najer

memne

The miscenduct alleged against the applicant reads as

“That the sgid Shri Mehd. Arifuddin, BC/KYOP has ¢
serisus miscenduct ané behaved ih a manner unbecen
a Raillway Servant im that while werking as CNC at

dt.16.11.94,

undexr i

enmitted
ing ef
KYOP

Statien en 12,10.94 he has kept Beeking Office cldsed witheut

perferming legitimate duties, Again en 17,10.94 N
available at the Beesking Office instead an sutside
issuing tickets as detailed in the statement ef In

He thus vilated rule 3(I{ii) (iii) ef Railway Serv
Gengduct Rules 1966,"

oif’
The applicant denied the charges thr@ghqﬁﬁﬁﬁletter

c) A detalled inquiry was cenducted inte the ch

ene B,B, Semayajulu, SCI/HORS/SC. The Enquiry Office:

e Was het
I Was
putatiens.

ices

dt. 2.12.94,

arge by

submitted

"The first charge against elthe delinquent empley

e Shri Md., zrd

Arifuddin that while werking as CNC/KYOP en 12.10,94 he

kept the besking effice clesed witheut perferming
legitimate duties at the time ef Sr,DCM's 1inspecti
CCI/WL en HSP-PDPL Sectien stands preved, since he
admitted that he left the bssking effice (after th
ef 324 Passenger) and he came te knew later that d

2

is _
en aleng with
himself
e departure
r.DCM has
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(i

ebsarved the same when the train stepped after starting
while answering D.Ne.75 and alse substantiated by listed

witness Ne.l during his examingtien,

As regards te the ether charge charge that Sh
Arifuddin, the delinguent empleyee was net aval
KYOP Statien (his headquarters) en 17.10,%94, wh
Bhagat Singh, LRCC/WL was sent te KYOP Statien
Shri Mé. Arifuddin, placed under suspensien (su
pesting ef reliever) alse stands preved, since
ceunsel failed te substantiate the presence of
empleyee at KYOP Statien en 17,10.94, except wi
of muster cepy ef the delinguent empleyee, whic

Ci M‘o vl e - ..:‘_.;1
l able at

= I Shri M,L.
e relieve
bject te

the defence
delingquent

th the strengt
h is being

L

maintained by himself enly, sné net certified by any

Superviser and was substantiated by listed witn
éuring examinagtien,"

nss No,2

@) A cepy ef the repert of the Enquiry Officer was furnishec

te the applicant., The applicant submitted his repregentatien

againgt the findings ef the Enquiry Officér, His cepy ef the

representatien is at Annexure V (Pages 21 te 30).

e) The respendent Ne.3 after censidering the explanatien

of the applicant and recerds ef the inguiry accepted

the findings

of the Enquiry Officer ard by his ﬁroceeﬁings of even number

dt. 18,10.95 impesed penalty ef remeval ef the applic
gservice with irmediate effect. A cepy ef the erder }
the respendent Ne,3 is at Annexure-AVI {Pages 31 and

£f) Against the said ﬁuﬁishment Qrder'the appl
preferred an appeal dt. 10.4.95 te the Senier Divisi
Cemmercial Mahager, Secunderabad. The appellate au

by its preceedings ef even number dt, 29,11.95 ebser
6,12,95

under 1

rant frem
bassed by

32) ef the OA
icant

bhial

Lherity

ed as

u{2) Fhe arguments putferth by the delinguent em
appeal in respect ef precedursl irregularities c
guring the course eof the enquiry are net accepta
dees net standé te any reasen, The witnesses are
te recerd thestatements because the earlier depe

leyee in his
mmitted

ble zince
called ggain
itien made

by them en 7.5.95 was in the absence ef the delipquent empleye-

I am therefeore satisfied that all the reasenable

~

eppertunitiege

Centd...4
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hgs been gf?en te the delinguent empleyeed te defe
and there is ne vielatien ef Principles ef natural

The charges framed against the emplevee get est
ané the punishment ef remeval has bean served on

by the Disciplinary Autherity.

+d his case
justice.

blished
e empleyee

Theugh the effence| cemmitted

by the empleyee is serieus in nature but purely en humanitarian

greunds.
by the Disciplinary Autherity te that ef "REVERSI
pest ef Sr.BC in the grade . 1 R8.1200~2040(RSRP)

I decide te medify the penalty of “Reme al" impesed

¢ frem the
¢ the pest

of BC in grade Rs.975-1540(RSRP) fixing his pay at the bettem

of the grade i,e. Rs,975/- fer a peried ef ONE {1)
cumulative effect,®

reasening

On the abeve the Appellate  Autherity

vear with

medified the punishment frem that ef remeval frem scrvice te

reversien ef the applicant frem the pest #f Senier B+oking Clerk

in the scale ef pay ef Rs.1200-2040(RSRF) te the pest

Clerk in thg%cale eof pay of R3.975~1540(RSRP) fixing

of Boeking

the pay

ef the applicant at the minimum ef the scale i.es. Rs,975/-

feor a period eof one yvear with cumulative effect. Thpe

srder i

the appellate autherity is at Annexure-A~VII te the P.A. {(Pages

. 33 and 34)ef
g} The applicant preferred a revisien petiti#n
ADRM=I, Secunderabad.

preceedings ef evern number dt. 22.3.96 cenfirmed the

impesed by the sppellate sutherity and rejected the|revisien

petitien,

te the

The Revisienal Autherity by RQis

punishment

4. The applicant has filed this O.A. challenging the erder

dt. 18,10.95 passed by the disciplinary autherity,

dt, 29.11.95/6.12.95 passed by the appellate auth

the order dt. 29.11.95 passed by the revisienal autherity, prayi

te quash the said erders as illegal, arbitrary, vi

principles ef natural justice and Article 14 and ?

Censtitutien of Indias.

5e The applicant has challenged the impugned efders en the

fellewing grﬁunds ]

)4 eof the

s} The Disciplinary Authoiity appeinted th+
Officer witheut giving netice te him,

P

the srder

rity and

lative of

Enquiry

COnelpoe



P

0-A;126$“ 96

b) The Inquiry Officer had net issued the neti:

inréavance while fixing the date ef ef inguiry en 7,5
¢) The Inquiry Officer rejected the reguest ef
applicant for'perusal of the statement of witnesses r
7.5.95 and fer proeductien ef certain decuments.
d) The Inquiry Officer recalled the witnesses
fresh statements.

@) Ne witness frem Kethapally was examinegd dur
‘the

3

.
.95.
the

pcerded oh
and recerded

ing the

enquiry as/alleged miscenduct had eccurred at the saif Rallway

Statien,
f) The Inquiry Officer failed te summen the Ch
Superviser , Warangal as a witness en behalf ef the a
theugh requested,
'g) Thg respande:ts falled teake note of the fac

ﬁickﬁﬁﬁ’ﬁﬁnebging geld/Kethapally Rallway Statien en

17.10.94 . -

jef Besking

pplicant,

+ thgt the

12.10 .94 and

h) The Disciplinary Autherity impesed the penalty en mere

surmises ahd cenjectures,
i) The impugned erders are prassed witheut fell

precedure,

€. The respepdents have filed ﬁhe~}iéﬁlYZ stating

apPlicant in the first instance had neminated ene Mr,

Rae,: as his defence ;SSﬁﬂﬁﬂﬁi- that subsequentlg tha
' T ang hence

. defence @ssistant withdxrew—: frem the case/an eppert

pwing the

that the
N.Naravana

said

unity was

given te the applicant te engage anether SSIiStalt that the appli-

cant @id net appear fer the inquiry fixed en 7.5,95;
23.5.95. the applicant attended the inquiry with his
%@gggﬁﬁtrthat the applicanggggnpted delayed tactics:/
applicant requested te sumﬁon the fellewing decuments

"], Meme served te Sri Bhagat Singh te werk at K]

-

co

4

that en

new defence
g

that the

-
&+

Y OP

oL
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2, Mevement Diary ef CCIPWL fer the peried
10.10.94 te 1%9,10,94.

3, buty rester @f KYOP statien.
4, Musters ef KYOF
5. DIC en 12,10.94 at KYOP Statien, and
6. Cepy of TA bills ef sSri M.L.Bhagar Singh fer the
the date 17.10.94.%
Te The Inquiry Officer allewdd the Defence Céunsel te
verify . _seme ef the abeve mentiened decuments as the

»

inquiry was held at Kethapally Railway Statien and these
a8 were

decuments/available at Kethgpally Rai%way Statien and|rejected

the requést ef the applicant te verifyf?iher descuments as

there was ne relevapce te the case; that the applicant regquested

for cepies ef the tatement of witnema dt. 78.5.95; that the

enquiry efficer rejected the request ané ﬁ%ﬁg;eﬁ;; thjt the prese-

recerded

cutien witness ¢#iild be examinsd afresh and that their depezitiens/

on ",]-'?.5.95 wetld net be taken inte censideratien; andt;l;::erefore

ne injustice has been caused te the applicant.
submit

8, : They/that the inguiry was cenducted as per the|precedure

centemplated under the Railway Servants (DA) Rules, 1968.

giving sufficinet snd adequate eppertunity te the applicant te

defend himself,  The disciplinary autherity had net ekxamined any

witness frem Kothdpally Raillway Statien., There was ne impediment

for the applicant te examine his witnesses frem Kethapally

Railway Statien te substantiate his defence; that CCI/Warmngal

haé submitted his repert te the effice en 22.10,94 aleng with

the statement ef Mr, M.L. Bhagat Singh dt. 19.10,94 bpt the

CCI/Warangal mentiened the date as 12.10.%4 }nstead of 22,10.94;

that this was enly s technical ﬁistake and . did net inh any way

Fffect the fact that the applicant was net available st Kethapally

Railway Statien on-f?,le.Qﬁg that M.L. Bhagat Singh wgs directed

te work at Kethapally Railway Statien en 17.10,94; thht = the

3 ,,
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applicant was net available te hand ever the charge te

Mr, M.L.Bhagat Singh en 17,.10.94; that Sri M.L.Bhagat

(s

Singh

returned te the HQrs i.e. Warangal ané reperted the ste te the

Chief Besking Superviser and the Chief Cemmercial Inspecter at

Warangal; that the request of the Defence Assistant tg¢ summen the

Chief Beeking Superviser, Warangal as his defence wit
turned dewn by the Inquiry bfficer as he was net at al

te the charge levelled against the applicant,

Ness was

] connectad

¢ that he was

9, They submit that the applicant cencealing the fat
net available at Kethapally Railway Statien en 12,10.94 and
en 17.10.94 was trying te establish that the tickets were being

issued en thesaié dates. The spplicant is silent abe
charge that the tickets were being issued by an eutsi
fact was substantiated by the statement of M,L.,Bhagat

The cententien eof the applicant that the disciplinary

ht the

i

er which

autherity

passed the erder on cenjectures and surmises has te bL rejected;

that the appellate autherity has censidered the vari
raised by the applicant in the memerandum ef sppeal

medified the punishment, The same has been gccepted
Revisienal autherity. The appellate autherity megdifi
punishment purely en humgnitarian greunds, The appli
been punished enly after cenducting a thereugh enguij
the eppertunities, Hence, there are ne reasens te ij
with the impugned erders.
10,
We have perused the same,

11, During the ceurse of the arguments, the Learned

1

by the

S grounds

d rightly

ed the
cant has
ty giving all

terferas,
The respendents have preduced the inguiry rec#rds.

Counsel

fer the spplicant in suppert ef his cententiens reli
the decisien ef the Hen'ble Supreme Ceurt in the cas
of UP Vs. Shatrughan Lal (reperteé im 1998 (6) sCC 6
h

and in the case of State Bank ef Patiala Vs. S.K.SH

(reperted in AIR 1996 SC 1669).

P

€ upen

of State

51Y and

arma
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Warangal, This is the gist of the miscenduct levellag

15, His absence en 12,10.94 was neticed by Sri TRK
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12, The Learned Counsel fer the respendents relied up
decisisn ef the Han'ble Supreme Ceurt in thecase ¢f Ch
Vs, Unlen ef India (reperted in AIR 1984 SC page 1356
1989 SC page 2219,
13. The charge levelled against the applicant is tp
was net available at the Kethapally Railway Statien ep

and en 17.10,%94, Hewever, the respendent gutherities

(50

en the
oube

andg

at he
12.10.94

neticed

that an eutsider was issuing the ticketsz en 17,.10.94 gnhd the

applicant was absent frem duty.
14, It is alléged that M.L.Bhagat Singh was directp

charge ef the duties frem the applicant en 17.10.94 ap

d te take

d that

M,L.Bhagat Singh ha@ travelled from Warangal te Kethapally fer

net gvailable at the Kethapally Railway Statien, he rp
the applicant.
Senier Divisienal Cemmercial Manager during the ceurse

inspectioen., His netes ef inspectien is at page 1 te 3

the inquiry file. In para 7., he has ebserved as felle

taking charge frem the applicant and since the gpplic@nt was

turned te

against

Rae,
ef his
of

wE :

"7, wWhile returning frem Ramagiri Express, it wWas
sbserved that at Kettapalli there was ne beeking clerk.

Mr. Mehd, Arifuddin, Besking Clerk was suppesed
available but beeking effice was lecked. S.,F. 5
be issued and perfermance with regard te sale ¢f
tickets frem Kethapalli te be put up".

T~

te be
tﬂA
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14.

(4

His absence on 17.10.94 was neticed by M.L, Bhagat Singh,

LRCC/warangal: It is stated that the Chief Beeking Syperviser,

Warangal gave instructiens te M,L, Bhagat Singh te ge¢ ovég;e

Kethapally Railway Statien and take charge ef the Begking

effice at Kethapally frem the applicanﬂas the applicgnt was

absut te be placed under suspensisn fer his absence

n ]é;. 10 094 -

on 17.10.94, when M,L, Bhagat Singh appeared at the Hethapally

Railway Statien he feund the applicant zbsent and en

persen by

the :

name Chandrameuli was issuing/tickets,
and he could net take charge ef the Kethapmplly Beski
and returned Warangal and submitted his repert, His
at‘page 6 of the enquiry file,

15,
the charge levelled against the applicant,

16. The applicant by his letter dt. 2,12,94 (page

He made engquries there

g Office

repert is

These absence are the subject matter of miscenquct in

15 af

the enquiry file) denied the charges snd seught permissien te

engage ene Mr, N. Naravan Rae as his Defence Assistant.

17. Thereafter, the SCKXBQrs. éq¢u§§ér§hé€§ﬁasa%p§0inted as

the Inguiry Officer, The order appointing 5CI MHQrs
€
Inquiry Officer haite inquirs’ inte the chargqglevall

the applicant is at page 16 ef the inquiry file, It

. aSs the
led agalnst

is the

cententien ef the gpplicant that the disciplinagry autherity {”:;

appeinted the inquiry efficer witheut his knew-ledge
18, We de net see any ferce in the szid cententien
of the erder dt. 18.1.95 at page 16 of the ingquiry £
addressed te the applicant,

in the inquiry en the netified dates by the inquiry

L A CeLy

[ 1o was

Further the gpplicant participated

sfficer,

If really the applicant felt that the disciplinary agtherity

had appeinted the Inquiry Officer witheut his knewlegdge ang

F—

feantd.., .12
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he had net received a cepy efifhe letter dt, 18,1.95,
prevented the applicant er his defence assistant te e)
a cepy of the erder dt, 18.1.,95 explaining the circums
under which he was net aware ef, Having participated
inquiry and alse attended the inquiry in full, it is {
late in the day fer the applicant te centend that thé
autherity haé appeeinted the Inquiry Officer witheut I

Hence, this cententien is rejected.

21. It is stated that the Inquiry Officer had net ¢

<

nething
ptain

ttances

in the

21
Disciplinary

1is knewledge,

yiven

given sufficient time fer the applicant te prepare himself fer

the inquiry. The first hearing ef the inquiry was cel

15.4,.98.

ndgucted eon

In the megnwhile, the defence assistant withdrew frem

the casze by his letter dt. 25.3,95. Therefere, the inguiry

efficer by his letter dt. 26,4.95 fixed the inguiry ep 7.5.95

and directed the applicant te neminate his defence asgistant

afrESh »

This letter dated 26,4.,95 is at page 25 ef the inquiry fik

22. A cepy of‘this letter was marked te CCI Peddapally te

gserve the same en the applicant., However, the applicant ceuld

net be present during the inquiry en 7,5.95,

puring his absence,

the inquiry officer had recerded thestatements ef P,Srinivasulu

and M.L,Bhagat Singh,
of the inquiry file,

preceedings te 27,5,95.

Their statements are at péges 45 and 49

The Inguiry Officer adjeurned the

23. On that day the applicant appeared and participited in

the inguiry.

The gpplicant explained the circumstances under

which, he was net able te appear fer the inguiry en 7.5,95 and

ssught permissien te secure the services ef one $,R,.Spbrahmanyam,

TIE ghd his Defence Aassistant,

te de =o,

The Inquiry Officer permitted him
On that day., the applicant made § request te the Inguiry

Officer te furnish the cepies of the statements ef Mri P.Srinivasul
ang M.L.Bhagat Singh recorged en 7,5.,95, His letter #f request is

at page Ne,36 ef the inquiry file,

He alse seught permissien
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te ge threugh the recerds and requested the Inquiry Q¢fficer
te cenduct the engquiry at Kethapally Railway statieny This
engquiry was held at Kethapally Rallway Statien., The|Inguiry
Officer permitted the applicant te verify the decuments availa-
ble st Kethapally Railway Statien and as regards furnishing
copies ef the sgtatements, . the Inguiry Officer fwrmed an epinien
that these statements recerded in the absenca ef the|accused
on 7.5.94 %ﬁﬁt&ﬂ nit,Pe Faken inte censideratien and|that these
persens wetild.be recilled zand:examined afresh,
24, The applicant new tries te make eut a case that the
ingquiry efficer cemmitted an ir;egularity in net furmishing
the cepiles ef the statementsef Srinivasulu and Bhagat Singh
recerded en 7.5,95., It is in this centext, the learped ceunsel

for the applicant relied upen the case of State of Uttar
Pradesh Vs, Satrughan Lal and anether (reperted in

1998 (6) SCC Page 651) These statements were net re¢erded
during the course ef preliminary inquiry., These statements

Wwers racerded durlng the regular inquiry, The inquiry efficer
have rec réed

felt that it vwmhi net be preper fer him te/-z-er the statements

on 7.5. 95-&??&!‘ the absence ef the applicant and hehce, he felt i
statementsals
pteferible net te rely onkmhsa/an@ accoriingly directed that

these persens wauld be examined afresh, . e ampsle
eour humble epinien, the
smriong In/ principles enunciated in the Case cited |gbeve isf%
net applicable, The batement ef M.L.,Bhagat Singh and Srinivasulu
were recerded during the ceurse ef regular enquiry. |Since

there was an irregularity in ¢lir-examinatien, the Ingyiry Officer

felt it preper net te rely en the said state;ents and te recall

them and examine them in the presence ef the acéused. Therafere,
we de net find any irregularity cemmitted by the ingyiry efficer
in net furnishing the statemen%ﬁ;f the witnesses recerded by him

en 7.5.95,

I
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26,
Bahgat Singh afresh en 29,6.95,
te 66 of the enquiry file, Hence, the grievance made by
applicant that the inguiry efficer ﬁaﬂ net supplied the s
of M.LBhagat Singh and P,Srimivasulu cannet be acceptad;
27 . Anether centantisn made by the applicant is that
frem Kethapally Railway Statien was examined during the ¢
Tt iz his cententien that he worked en 12,.10.94 and 17.1(
that he selé@ tickets en these days.
on these fays was neticed by the Senier Divisienal Cemme)
Manzger and LRCC Warangal as narrated abeve,
28. The absence of the applicant
Senier

st Kethapally Railway Statien was neticed by the

Commercial Manager. It is berne eut frem the nete ef ing

at the Besking Off1

(&

Acceréingly, the Inquiry Officer examined P.Srimivasulu and

Their depesitiens are aff pages 59

the

tatements

ne persen
nquiry.

,94 and

The absence &f the jpplicant

rcial

ce
Divisienal

ipectien,

The Disciplinary Autherity can take the same inte censide¢ratien

as it fermed part ef the inquiry recerds,
was examined en behalf ef the Disciplinary Autherity.

29,

That apart P.3rinivasulu

The cententien ef the applicant that the Senier Divisienal

Commercial Manager was net cress examined during the ingyiry has ne

basis. The netes ef inspectien was issued by the Snier I
Cemmercial Manager and en that basis actien was taken by
Disciplinary autherity.
netes ef inspectien issueg by the Sr.DCM,

puspected the netes ef inspectien issued by the Sr,DCM,

pivigiengl

the

The applicant has net suspecteq the

If reglly, he had

he shoetlé

have regquested the Inquiry Officer tepr preduce him fer ¢ress~exami-

natien. The disciplinary autherity ceuld take actien en

ef the netes of inspectlien by the sSr.DCM. Therefore, we

ferce in the cententien #f the applicant that the Sr.DCM

the basis
find ne

was net

examined as g witness en behglf af the disciplinary auvtheérity.

30.

MiL.Bhagat Singh, LRCC/Warangal has stated in theevidence

on 17,10.94 that he waited at the beeking effice frem 08140 A,M,

te 17.30 P.M, and teek the next train te Warsngal at 1730 Hrs. and

submitted his repert,

B
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the beeking effice.

proper fer him te take charge frem ungutherised ﬁersnrs.

@

31, He cress exemined as te why he failed te ﬁake dharge ef

He gave an explanatien that it wigs net

Accerding ta him a bey by name Chandrameuli was Qerking at

the beeking effice issuing the tickets. He felt that
: |

charge frem Chandrameuli er taking charge ef the besek:

taking

ing effice

himself witheut verifyimg the cash and tickgts may net be preper,

M,L.Bhagat Singh has thus given the explaratien és te
returned witheut taking charge frem the applicané.
32, Anether explanatien that has ceme I
M,L,Bhagat Singh is that he had net called en the app!
the written aréer asking the applicant te hand oﬁer

te him ané alse ah erder asking him te take charge of

boeking effice, Kethapally, frem the applicant.

' : |
33, If really the applicant was at the buaking off

|
Kethapally Railway Statien en 17,10.94 and any villager

|
had seen hin perfsrming the duties, then the appiican

was at liberty te summen the szid persen,

why he

‘_Frem ﬁhe meouth ef

licgnt with
the charge

the

[ Cm

o

The f#ct that

M.L.Baghat Singh came back witheut taking charge is eypident

. |
frem his repert which is at page 6 of the inguiry repprt.

Theresfore, nen~examinatien ef any persen frem Kaﬁhapa
is net an irregularity which vitiates the-inquiré

l
preceadings. - \'
i

e It is fer the disciplinary authnrity te avalua

G i

Centd..

Lly village

e
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the evidence cellected by the inguiry efficer

" meme he simply danieé the charges.

O.A. 1264/96

and ceme te the a @ecisien whether the charge
levelled against the delinguent empleyee is
substantiated er net. Strict rules ef evidence
are net appliable te disciplinary preceedings,
what is essential ané appliable te the discipli-
nary praceeﬁings.is that the delinguent empleyee
must bg given sufficient sppertunity te substanti
his défence. On perusal ef the enquiry recerds
it can easily be sald that the applicant was
given sufficient eppertunity te ge threugh the

recerds and also te defend himself.

35. Frem the nature of charges, the enus
is en the applicant te prove his innecence,

while submitting his explanatiens te the charge

36, | Anether cententien is that the inquiry
efficer failed te summen the Chief Beeking
Superviser, Warangal as a Defence witness., It
is stated that the applicant haﬁ%equestea

the ihquiry efficer te summoh the saié witness.

A

Centd,

ate
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Sesmed Than the

Tapm e mesTidn e seld viiRcone

sorla s

3%

Manager, during the ceurse of his inspectien neticed

.of the beseking effice as well as the absence of the

As stated earlier, the Senier Divisiwnal'Cnmme:

EAERE e

{cial

the clesure

applicant at

Kethapally Railway Statien en 12,10.94, shri TRK Ra+ was then

functiening as the Senier Divisienal Mangger. He de

rjded the

appeal submitted by the applicant against the erder pf

penalty ef remeval of the applicant frem service,

the appeallate autherity has reduced the punishment,
during the ceurse ef the arguments, the learned ceun
applicant submitted that the cemplainant acted as th

autherity and it was net preper fer him te have dec]

In fact,
But

sel fer the
e appellate

lde@ the

aPpeal, Even theugh the learned ceunsel fer the a%plicant

attempted te say that the appellate autherity was bj

are net Lrparepared te accept his cententien, fer,

autherity has reduced the punishment,

was the cemplaingnt in

We fmal that

the case and charge sheet w

Lased, we
the appellate

since TRE Rae

s issued enly

on the basis »f his not55tf inspectien, he sheuld hpve refrained

frem deciding the appeal. In this cennectien, we fepl it preper

te repreduce herein the ebservatiens made by the Hen'ble

High Ceurt of Karnatska in the case of M,8achidana
General Manager & Others (reperted in SIR 1998 (5)

in para 7).

"7.,It is an elementary rule of natural justice t%
1

tries a case sheuld be gble to deal with the ma
ebjectively, fairly and impartially. The werd
is the antenym ef the werd 'partiality' er bias
cendition ef mind which sways judgment and rend
unable te exmrcise his functiens impartially in
case, Bias en the part of the pwsen acting in
capacity is called 'Judicigl Bias'. The bread
evelved by the Courts is that a persen trying g
gquasi=judicial preceedings must net enly act fa
be able te act abeve suspicion of unfairness.
the Maxim which eften repegted that justice she
be dene but sheuld/seen te be dene, /be

JL/

The Hen'ble High Ceurt has ebsarved as

an Vs, asstt,

Page 589

fellews

at a persen whem
ter befere h iy
*impartially*

L. Bias is a
s judge

a pParticular
a jusicial
principle
Cause aven in
irly but must
This is based
uld not only
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38. The learned Ceunsel for %he applicant relied upen
the decisien ef the Hen'ble Supreme Ceurt in thecase ef
Ajay ChoubeSVs. Unien eof Indla & Ors, (reperted in AIR 1984.

it was net preper

8C page 1356) te centend that/the appellate sutherity te
decide the appeal as he himself was the cemplainant. As
already ebserved the Sr, DCM had neticed the zhgence eof the
applicant at the Beeking Office Kethapally Railway Statien
en 12,10,94, It was se during the ceurse ef his officiTI
inspectien, |
39, The szié Sr. DCM decided the appeal. In the casp
relied upen by the learned ceunsel fer the applicant the
Hen'ble Supreme Ceurt sebserved that the respendent Ne.3 {n
that case had vielated the principles funéamental principles'
ef natural justice ebserving that ne persen can be a judde in his
ewn cause and he witness can certify that his ewn ﬁestiﬁmny
is true. Any sne whe has Persemal stak® in an inquiry ‘
must keep himself aleef frem the cenduct ef the inquiry, We-

have ne hasitatien te say that the appeal is centinuatien

of the disciplinary preceedings. Therefere, aven en th
basis ef the sbservatiens made by the Hen'ble Supreme Ceurt
in the case cited abeve, we feel that the apbellate authgqrity
should net have decided the appeal ef the applicant.
40, The learned ceunsel fer the respendents relied upen

the decisien in the case of State Bank ef Patiala and Ors. Vs.
S.K.Sharma. In that case, the Hon'ble Suprems Ceurt ebselrved

that mere precedural irregularities must net be made a grouwd

to set aslde the punishment impesed in the @isciplinary p#eceeding.
In para 32, the Hen'ble Supreme Ceurt has been pleased te

enumerate certain princiyles. Para 32 reads as fellews :

i},,/’




0.A.1264/96

-t 17 =

“32, We may summarise the principles emerging frem the
abeve discussien {These are are by ne means intended te
be exhaustive and are evelved keeping in view the ¢antext
of éisciplinary enquiries and erdéers ef punishment|impesed
by an empleyer upan the empleyee):

(1) An erder passed impesing a punishment en an empleyee
censequent upen a disciplinary/departmental enguiry inh vie-
latien ef the rules/regulatiens/statutery previsiens gevern-
ing such enquiries sheuld net be set aside autematjcally.
The Ceurt er the Tribunal sheuld enquire whether (3) the
previsien vielated is ef a substantive nature erx (b} whether
it is precedural in character.

(2) A substantive previsien has nermally te be|ceomplied
with as explained herein befere and the theery of gubstantial
cempliance er the test ef prejudice weuld net be applicable
in such a case,

{3) In the case of vielatien ef a precedural previsien,
the pesitien is this 3 precedural previsiens are generally
meant fer afferding a reasenable ané adequate eppertunity te
the delinguent efficer/empleyee, They are generally speaking,
cenceived in his interest, Vielatlien ef zny and eyery pre=-
cedural previsien cannet be said te autematically vitiate
the enquiry held er erder passed, Except cases falling under
‘ne netice', 'ne eppertunitv' and 'ne hearing' categeries,
the cemplaint ef vielatien ef precegural previsien|sheuld be
examined frem the peint ef view ef prejudice, viz,|whether
gsuch vislatien has prejudiced the delinguent efficer/empleyee
in defending himgelf preperly and effectively., If|it is feund
that he has been se prejudiced, apprepriate erders|have te be
made te repair anéd remedy the prejudice including setting
aside the enquiry and er the erder of punishment. |[If ne pre~
judice is established te have resulted therefrem, lt is ebvieus,
ne interference is calleg fer, In this cennectien it may
be remembered that there may becertain precedural previgiens
which are of 3 fundamental character, whese vielatjen is by
itself preef efprejudica. The Ceurt may net insist en preef
ef prejudice in such cases. As explained in the b
judgment, take a case where there is a previsisn e
previding that after the evidence of the empleyer/
is over, the empleyee shall be given an eppertunit
defence in his evidence, ané in a givem case, the
officer dees net give that eppertunity in zpite ef
quent efficer/emplevee asking fer it, The prejudi
evident, Ne proef ef prejudice zugR as such need
for in such a case. Te repegt, the test is ene ef
i.e, whether thepersen has received a fair hearing
all things. New, this very aspect can alse be lee
the peint ef view ef éirectery and mandatery previ
is se inclineé, The principle stated under (4) he

prejudice,
cengsidering
e=d at frem
iens if ene

is enly anether of leeking at the same aspect isdezlt with
herein and net a different er édistinct principle,
(4)(a) In the case of precedural previsien which is net

of & mandatery character, the cemplaint ef vielati
exagmined frem thestandpeint ef substantial cemplia
that as, it may, the erder passed in vielgtion ef
sien can be aget aside snly where such vielatien hag eccasienes
prejudice te the delingquent empleyee,

J—
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(b) In the case ef vielatien ef precedural previgi
which is of & mandatery character, it has te be 3s
whether the previsien is cenceived in the interest
persen preceeded against sr in public interest. T
found te be the fermer, then it must be seen wheth
nquent efficer, has waived the saild requirement, e
er by his cenguct. If he is feund te have waived
then the erder ef punishment cannet be set aside o
of sale vielatien, If, en the sther thand, it is
delinguent efficer/employee has net waived it eor t
previsien ceuld net be waived by him, then the Ceu
bunal sheuld mgke apprepriate directiens (include
aside of the erder of punishment), keeping in mind
appreach adepted by the Censtitutien Bench in B.Ka
(1994 AIR SCW 1050). The ultimate test is zlways
viz, test ef prejudice er the test ef fair hearing
may be called.

r the deli-
ther expresey
if, then

the greund
eund that the

les/regu=-
sn 1z te
that

(%) where the enguiry is pet geverned by any r
latiens/statutery previsiens, ané the enly ebliga
ebserve, the principles ef natural justice-er, fe
matter, wherever such principles are held te be implied by
the very nature and impact ef the .erder/actien--the Ceurt er
the Tribunal sheuld make g distinctién between gz {tetgl
vielatien ef matural justice (rule ef gudi altarsn partem)
and vielatien ef a facet of the s3id rule, as expliined in
the bedy ef the judgment. In ethe:r werds, a distlinctien
must be made betwsan "ne eppertunity" amné ne adsgulte epper-
tunity, i.e. betweer "ne netice"/"me hearing® and Mne fair
fair hearing? (a) In the case of the fermer, the prder passed
weuld undeubtedly be invalid (ene may call it “"veif" er a
nullity if ene cheeses te)., In such cases, nermallly, liberty
will be reserved feor the Autherity te takepreceedihgs afresh
accerding te law, l.e, in accerdance with the saidl rule (audi
alteram partem). (b) But in the latter case, thepffect ef
vielatien (ef a facet of the rule of audik alteram partem) has
te be examined frem the gtgnd peint ef prejudice; |[in ether
werds, what the Ceurt er Tribunalhas te see is whether in the
tetality ef the circumstances, the delinquent effifer/empleyes
€ld er did net have a fair hearing and the erders |[te be mgade
shall depend upen the answer te the sgid gquery. (it is made
clear that this principle (Ne,5) dees net apply ik the case
of rule ggainst bias, the tast in which behalf are| lgid dewn
elgevhere},

(6) while applying the rule of audi alteram partem
(the primary principle of natural justice) the Ceurt/Tribunal/
Autherity must always bear in mind the ultimate anr sverrding
ebjective underlying the said rule, viz. te ensure| a fair
hegring snéd te ensure that there is ne failure ¢f [justice,
It is this ebjective which sheulé guide them in applying the
rule te varying situatiens that arise befere them,

(7) There may be situatiens whare the interests ef| state er
public interest may call fer a curtalling er the rple of zudi
alteram partem, In such situgtiens, the Ceurt may| have te
balance public/State interest with the regquirement| ef matural
justice and arrive at an apprepriate decisien.”

In the case ef Baidyanath Mahapatra Vs, State of Orissa the

(reperted in AIR 1989 .8C 2219} the Hen'ble Supreme Ceurt censidered
that the Chairman ef the Tribunal while werking as Chief Secretary

rgcommcnded the. case ef the applicsnt fer premature retirement znd

ey g
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and he alse sat on the Bench te censider the case of the

(#

applicant.

therein, Then the Hen'ble Supreme Court sbserved that the Members

of the Tribunals must fellew the rulas ef natural justicé in adminiser.

ing justice, like Judges, they sheuld net sit in judgmen
their ewn decisiens, Thus ebserving the Hen'ble Supreme

an epinien that the Chairman ef the Tribunal was disqual

L afon
Ceurt fermed

{fied te hear

the applicant's case and ebserved that the impugned erder was

vitigted becguse the'chairman had egarlier censidered the
in the 0.a.
the applicant/as a Chairman ef the Steering Cemmittee.in

ebservatiens made therein are alse applicable in this caBe as

Sr. DCM was the'complainant in this case and he sheuld h
attempted te decide the appeal,
' As the appellate gutherity reduced the punishment
frem service te that of reversien ef the applicant frem

af Senier Beeking Clerk te that ef Beeking Clerk the erd

case ef
theThe
the

at have

of remeval
the pest

oy of

the appellate autherity has bensfited the applicant te a larger

extant,
fodalL 7
autherity then the applicant weudd be put te peril, 1In
L

even the erder passed by the disciplinary autherity reme
the applicant frem service will stard,
such a ceurse which is mest disgdvantageous te the gppli
fere, we feel igpr@per te set aside the order pisse@ by

G divest i I
authoritggta congider the revisien peitien in accerdance
43,

learned ceungels fer the parties and alse @ecisiens reli

If we are te set aside the erder of the appellqte

such an

ving

We 49 net want He adept

cant, There=
the revisienm

with the rulem

Censidering all the facts ané cententiens raised By the

ed upen by

them we are of the epinien that the erder ef the Revisi
be set aside and the matter be ramitted back te th%rev

autherity to censider the revizien peitien gfresh in th

nal autherity
sienal

light

of the ebservatiens made by us in the ceurse eof this erder,

44, The revisienal autherity shall censider whether

eciding

the appeal by TKR Ra® a5 ah appellate gutherity had cauged any bilas

or prejudiced the case of the applicant., If he cemes te

cenclusien that it did csuse prejudice te the

:p,//

the
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gpPlicant then he may set aside the erder of the appellate
autherity and direct seme other autherity equal te ef abevé the
rank of the Senker Divigienal Cemmercial Manager te #ecide the

appeal afresh.

45, Fer the reasens stated abeve, we feel that the

reviéianal sutherity sheuld censider the revision peitimn ef

the applicant afresh taking inte censideratien thdy rieus greunds
ralsed by him ané alse the principles enunciat=d by|the Hen 'ble
High Ceurt ef Karnataka in ‘the case cited abeve.

i;%u Hence, we lssue the follewing directiens i -

a) The erder dt. 29.10.95 passed by the Reviien
autherity (ADRM-I, Secundemabad) is hereby set asi

b) The revisien petitien ef the applicant dtJ 30.1.96
shall be censidered by the revisienal autherity afgesh

taking inte censideratien the greunds raised. therein and alse

fhe principles enunciated by the Hon'ble High Ceurt ef Karnataka
cited above,

¢) The revisienal autherity shall decide the ..o - 7'
revisien petitien as expeditieusly as pessible,

§4f} with the abeve directiens the 0,2, 1s dispeged ef

leagving the parties te bear their ewn cests.
48, The inquiry file preduced by the responéemt+ is perused 3

returned te the respendents,

PARAMESHWAR )
MEMBER (J)

fine
Dated, the 25" January,'98. f«j

Ccs

1f_j§\‘
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