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M.A.N0.611/96 in Date of order : 21.8.19%6.
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Order

(Per Hon'ble Shri Justice M.G.Chaudhari : Vice-Chairman) "\

Shri K.T.S.Tulsi, Addl. Solicitor General with
1 )

Shri Vikas Pahwa and Shri V.Rajeswara Rao, Addl. Standing

Counsel for the applicants (original respondents). E
. Shri L.N.Reddy, counsel for the respondent (original ﬁ

applicant) (Recspondent) present. ?

This is somewhat an unusual application wherein %

the.original respondents seek clarification of the order :

passed by us in the O%iginal Application on 26.4.96.

Ordinarilv an order speaks for itself and, if aggrieved

with.thc same the gggrieved party has to adopt appropriaste

remedies in 2ccordance with the law. Indeed as gtated

by the learned Addl. Solicitor General, Shri Tulsi, the

applicants have already filed a Special Leave Petition

in the Hon'ble Supreme Court against the order (in the 0.A.)

However it is also stated that the S.L.P. is confined to

our conclusion on DITS. The Tribunal after it passes

an order is not expected to offer any clarification of

what it has decided. Shri L.N.Reddy, learned counsel

for the responcdent is therefore justified In submitting

that the application is misconceived and no clarification

as sought can be given and the application is liable to be

rejected,

2. We have heard the learned Addl., Solicitor General,

Shri Tulsi. The applicants pray s follows:~-

"The Heon'ble Tribunal is, therefore, requested to take
the above clarifications on recoré and kindly confirm thaf
the age 1limit ¢f 2 years to be counter from 1.7.95 is
for the purpose of empanelment only of Shri Rao for

GM's panel for the yvear 1995-96 and not for appolntment.
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s ) if empanelled, his appointment would be considered alongwith
other empanelled cfficers as per various provisions of the

scheme for appointment of GMs and equivalent."

3. The clarificatory statements which are requested to be
taken on record purport to state that the applicants are
interpreting para 26 of the judgement to mean that only

for the purpose of empanelment in 1995-96 panel Shri Sesha-
giri Rao's DITS for assigning interse seniority will be
reckoned as 9.7.62 and the age limit shall be reckoned
w.e.f. 9.7.62 only for eligibility and ncot for aﬁpointment.
It is submitted that if he is empanelled in GM*'s pzanel

for the year 1995-96, his appointment as GM and equivalent
shall be considered alongwith other empanelled officers

in keeping with the other provisions as provided in the
scheme like the residual service of 2 years, predominance
factor, clearance for appointment against a specific post
etc., as none of the provisions of the scheme has been
disturbed or quashed by the order in the O.A. It is
further stated that in other words, for appointment zs GM,
the case of Shri Seshagiri Rao will be considered
inlkeeping with the existing policies and scheme.

A direction for confirmation of this course of action

is sought 5y way of clarification so tha2t no contempt

///AA may be attributed to the applicants in implementation

A, ™ )
,g“'«ﬁﬁ 4

\\\ C// A of the judgement if that course would be adopted.
: XY
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" 4f. Shri Tulsi submitted that the applicants apprehend
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T a4 - a that as the orerative order employs the words 'as and when
- 3 ﬂ.‘-::"

-

T appointment of eliqgible officers ——----- ' it might be
construed to mean that at the stage of consideration for
appointment as and when occasion arises against a vacancy
occuring during the panel-period it will not be open to the
respondents to act in accordance with the provisions of the

scheme and if they do g» it may be alleged that the order

”

contemplated appointment without apolying the provisions

A&ﬂi/ , casasad
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of the scheme and consequently there has been violation ‘\\\\
of the order hence the clarification has become necessary ™
to be obtained from this Tribunal. The learned Addl. ‘
Ssolicitor General submitted that as an uniform policy
the applicants have been counting the residual service : i
of 2 vears from the cate of occurence of the vacan®y. ' :
He further submitted that ﬁhe Allahabad Bench of the
central Administrative Tribunal in tﬁe case of a.P.s.Sinha
Vs. U.0.I. & Ors. (0.A.No0.1698/94 decided on 29.9.95) has
taken the view that the reguirement of residual service
of 2 years has tc be from a firm date such as oCcurence
of wvacancy to which‘the candidate is appointed and therefore
i the order in the instant O.A. implies that the said
period chould be counted from the date of empanelment
there will arise a conflicting situation and therefore also

the clarification has become necessary. Shri Tuldi

t:-—.-.._-—-m—"""""’“

submitted that accecrding to the applicants the residuel

o

service of 2 years should be ccunted from the date of

I

™

approintment although the applicants have been so far

—_

following the rule of counting the same from the date of
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Sccurence of the Vacancy. "fhus, whichever way it is looked -
'Eﬁ?ﬁrzﬁ5E€§EE§§I§;ﬂ;;";;Qght is necéssary. It is submitted
that the panel periéd although would be specific but the
vacancies that would occur during the pericd of currency

of the panél would not be specific and therefore the
guestion cf counting the resicdual service ﬁentioned in

para 7.3 of the scheme has to be applied from the date of

appointment/date of occurence of the vacancy.

—

5. Shri L.N.Reddy for the respondent sgbmitted that the
Miscellaneous Application of this nature is not maintainabl
He further submitted that the order speaks for itself and
the action of the applicants in seeking ;larification of th
order shows their lack of bonafides in—aé—much as it is

oot
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apparent that they do not want to give the conseguential
benefit after empanelment to the applicant which has been i

allowed by this Tribunal removing injustice that was done

to him in the matter of assigning him seniority in the
Time Scale;

6. Our order is plain and clear. We do not sce any
ambiguity in the language in which it is couched. The
order sopeaks of reckoning the seniority of the respondent
in the Time Scale from 9.7.62 and treating him within the
age limit as on 1.7.35 by reference to which dzate the
eligibility is determined. The order clearly statés that
the Selecticzn Committée shall consider the date of entry
of the applicant in the Time Scale as 2.7.62. The order
does not contain any direction as to the steps that would
follow after the case of the zrnplicant is go'congigered.

The question as to what should bs the tests to‘be applied

at the time of making the appointment against a particular
-1ng y ¥ ¥

" vacancy as may occur during the currency of the panel

had not keen the subject matter of decision in the order

o
in

that guestion had not been raised by the uvarties..

o
-2,
m

are not therefore recuired tc cgive cur opinion in terms

o
th

the clarification soucht by thé applicants., Such a
question cannot e raised academiceliy. we tharefore
reject the reguest of the applicants to give clarification
as prayed by them making It clear that the guestion remains
open and we G0 not express any opinion on that guestion

in these proceedings.,

7. The learned Addl. Soligitor General next submitted

that the reference to the vacancy occuring as on 31.1.96
in the order is not factuslly correct in-as-much as there
did not arise any vacancy in the post cf GM on that date.
In thet connection it mav be notecd that in para 4 (xi) of the

.M, the applig;nt had averred that a vacancy in the post of

the rank of GM i3 going to occur by 31,1.96 consegquent upon

.c-.c6
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the supcrannuation of the then incuswent of the post of \\\
N
ember (Mechanical) in the Railwz2y Board. There was “\

neither any denial of the same nor any particulars were
given in the counter cf the present applicants in respect ofi
the factuz) position relating to that vacancy. Even at- |
the stage of arguments the pocsition was not clarified and
therefore the orcder proceeded on the assumption that the

assertion of the ofiginal anplicent (present respondent)

was correct. Shri Tulsi now submits that occurence of a -
vacancy in the R2ilway Board coes not Lpso facto result in
occurence of the vacancy in the post of GM. The learned
counsel for the respondent (original applicant) (the
resnondent is sresent) stated that the basis on which the
averment was mace in the 0.A. wa2s that in the vacancy

of the Memhor of the Railway Board since one of the GMs
would be appointed there woulc occur a corresponding vacqncy.
in the cadre of GM and on thet footing the respondéent

had stated that the vacancy was to océur by 31.1.9€. ' R
shri Tulsi in this connectioﬁ stated that the vacancy
actually occurred on 21.3.96. The learned counsel for the
respondent haosz no sericus objection i€ the directions
contained in the original order are read as applicable |

to the vacancy that occurred on 21.3.96 instead of 31.1.56. 1

'§. The learnsé adél. Solicitor General had a secricus
grievance anout the ohservations made by us in the minutes
d%@ed 22.7.96 and he contends that we have burported

i

é; plac2 an interpretation on the order in the C.A. which
the épélicants would like to controvert. Hé‘submitted
that since those minutéS'would be construéd as merged

in the originsl crder this causes serious prejudice to the
applicants 3né therefore it should be clarified that these
are not mart of tﬁe original oréer. It is true that

we have expressed a prima facie opinicn about the

implication of the original order. Those observaticns

W(/ | a7
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were mada in the context of s request for adijournment and
not by way cf clarificaticn teo the original orfer as none
had sought it and we have not made it after hearing the
parties. Hence it needs to be made-c]eaf thzt those
observations do not amount to our giviﬁg inferpretatiod
to the original order which was not required to be done

- at that stage and the order remzins as it resds in the ;
original form.

9. Hence the following order is rassed:-

(1) The request for confirming the view of the respondents
35 stated in pars € of the Miscellaneous hrplication is
refused in the light of it having been stated sbove that
the s3id question has not been decidad in the Judgement | ?
and that the order speaks for itself. It is ﬁaée clear
that it would be open to the applicants to cdmply with the |
roriginal oréer in terms thereof with reference t& the date '
of occurence of the vacancey, namely 21.3,96 instesd of %
with reference to the date 31.1.96 mentioned in the order. :

{2) The obgervations contazinad in the minutes dated 22.7.96

on the Hiscellaneous Application shall be disregarded in .

construing anc implementing the original order.

. 1%, The Hiscellaneous application is disnose? of accordingly

Mo order as to costs.
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