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2. The General Manaqer,
Ordnance iFacbory Project,
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3. The General Manager,
Ordnance [Factory Project, .
Ttarsi- 461 122.(M.P.) .. RESPONDENTS

COUNSEL FOR |THE APPLICANT MR.V.VENKATESWARA RAQO

COUNSEL FOR |[THE RESPONDENTS : MR. N.R.DEVARAU,Sr.CGSC.

E_Q R AM:

HONOURABLE MR. Ri RANGARAJAN,MEPBER(ADMINIS%RATIVE)

HONOURABLE MR.B.S.JAI PARAMESH@AR,MEMBER(JUDICIAL)

---!

0 R D E|R.

(Per Hon. Mr.B.S.Jai Parameshwar, Member( Judicial)).

1. Heard Mr. V. Venkatleswara Rao,|| the Ilearned

. |
counsel for the applicant and Mr. N.R.|| Devaraj, the

i
1

learned Standing Counsel for t?e reépondents.

2. Thils is an. application under Section 19 of jthe

T |

-



Administrative Tribunals Act.

on2.1.1995.

3. - The facts giving raise' to this OIlIA. may, in

l

brief, be stated thus

(a) The | applicant

2

+

Tﬂe application was fileg

was l working as Fitter

(Electrical )HS-II| (Token No.lS/?M)

No.3 in Madh}a Pradesh.

(b)  .On 1?.7.1989 one Mohan $ingh (Token [No.S56/EM), |a

co-worker of the| applicant

that the apﬂlicant had assaulted and abused him in the

morning.

i

(c) On 'the |basis

respondent No.3 by his order dated 19.7.1989 placed the

of

applicant under suspension.

(d) on 27.7.11989

|
Memorandum of Charges as per Annexure-I Page 11 of the
-4 .

O0.A. The charges| levelled agaidst the applicant read as

follows :-

" That " the

Factory, | Itarsi

the

said

fi%ed a complaint alleging

the

I

respondent  No.\3 served |a

said complaint, the

Shrl
ElecF (s)), T.No.132/EM/15,

Assaulting and abusing| a
Habitual

factory, (|ii)

unbecoming of a Governmént servant.”

T

(e) The Lpplicant submitted his reply dated 1.8.1989

denying the Fhavges.

() The respondent No.3 oridered a detailed inquity
into the charges. -The

witnesses on behalf of the disciplinary authority. Though

the applicant proposed to examine two witnesses @nhis
defence, heiexamined one witness and examined himself.
{(g) Whille the ingquiry was in progress,|lon 7.2.1990,

the Ordnance Factory Board ordered the transfer of the

applicant from Itarsi

(MP)

Inquiry

.

to] Medak to work under the’

respondent ., No.2. Thereafter,

I

transferféd to Medak.

dated 19.2.1990 revoked the order of suspenﬁion. Thus the

appllcant ‘was | under

Cjtl,//’ fi )

The respondent No.3| by his order

on

suspension

£ir

under the respondenlt

K.N.Khullar, Fltter
EM Sectlon, Ordnance

commltted Gross Milsconduct (1)

|1
co- workeq inside the

of fender- Conduct

Of ficer ||examined | 4

1

t

17.2.1290 he was

from [20.7.1989 [to




19.2.1990.

(h) Though thee applicant’ was transferred to Medakj

the same 'Inquiry Officer continued the |inquiry. On

15.10.1990 t

brief . Likewise on 2.11.1990 the applicant submitted his
written brief.
(i)  The ]nquify Officer reco?ded his findings holding

that the chaigeslevelled against; the applicant are proved

and submitte

Inquiry Officer is at pages 18 tio 21 of the ©.A.

(3) On
explanation

éopv of the

Pages 22 to 233 off the O.A.

-(k) The
findings re
explanation
dated 8.9.1¢
respondent N
of the O.A.

reduction of

he Presenting Officer submitted||his written

d his report. A copy of the report of the

30.4.1991/ the applicant submitted hils
to the report of the Ingquiry [Officer. The

explanation submitted by the applicant is at

respondent No.2 after conﬁﬁdering the
corded by the Inguiry Officer .. and the
of the applicant/p@ssed the;&mpugned order
992, |The coéy' of the order passed by the
0.2 agzﬁisciplinary authority is at page 24
The |respondent No.2 imposed the penalty of

pay |[of the applicant by three stages, namely

from Rs.1320

for a period

(1) Against thé said orfer of punishment, the
‘applicant submitted an appeal dated 10.3.1993. The copy
of the appeal is|at pages 26 to 33 of the O.].
(m) On 26th November,l993‘;the Joint Director(Vig.)
Ordnance Factory; Board, the rgspondent Nol3 consider

the appeal and observed as follows :-

L]
- s &

- to |1230/- per month with cumulative effect

of two years.

(1]
Q

It |is seen from |evidences on| record that

before imposing penalty'on him, the |authority hiad

caré
the

Oh -

fully scrutinised Ithe evidances adduced lin
enquiiry- and the ¢harges framed against hjim

(2

D S
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5

on the grounds that the complaint filed by|Mohan Singh

was a false one; that Mohan Singp was not included as one '

of the witnesses|in the Annexuée to the Charge Memo and

that he was| examined: that thq'charge levelled against

him was baseless;| that the then |General Manager, Ordnance
_ Factory Board, Itlarsi was determined to harass and punish

the applicant; that the Charge Memo was signed by the

Works Manager whio, according té ‘the applicant, was not
. been- ‘
competent and that he had@vnotﬁgdelegated to sign the

Charge Memol; that after. issue of the Charge Memo the

respondent |No.3 had issued abeneral cifrcular dated
[}

25.7.1989 tio create ill-will and scare among the co-

employees of the Ordnance factory;  that the inquiry was

held in utter violation of Fhe principles of natural

justice and procédufe accordiné to law was |[not fOllOWjd:

that the material witness, na#ely,copal Singh was not

examined during the enquiry: tﬂat the_Inquiuy,Officer was

!
biased and |prejudiced: that his transfer from Itarsi (to

Medak during the pendency of t&e inguiry could itsélf be
regarded as a punishment. . t&ansfer: that deliberately
the inquiry was conducted at- Medak with the earlier

Inquiry Ofificer; and the Presenting Officer; that the

Inquiry Ofificer submitted his report as late as |on
11.2.1991; [that |the Inquiry Ofsficer had not analysed |the
eﬂgdence properly and that [therefore, the punishment

;%posed onijhim is not sustainable in law.

5. The respondents have fliled their counter justﬁ&ying

his transfer from Itarsi to |Medak and allso contending

that all opportunities were gHVen to the applicant during

the inguiry:; that his trangfer was notl[ a punishment

ordfer and that . the authgrities have taken into
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gravity

of the

against a punfishment. [

8.

guidelines for consideration of jthe apoeal.T?e said rul
came up for jconsideration befo%e the ’Jodhpkr Bench o
this Tribunaﬂ in the case of Udai Saiju v. Uﬁion of Indip
and ethers,j reported in 1992;19 arc 3970 The Benc

H

observed that the order of the jappellate authority must

satisfy

enhancing the punishment. In %his case, 'the appellaJ
authority enhanced the puniehment imposed on tJ
applicant th%rern. The Bench cohsidered the|scope of ti
power of thefappellate authoritﬁ under Rule 27(2) Proviso

(ii)of the Rules./ In para 15 of the Bench| observed :

under: -

9.

General,
(1993)23 ATC 637, the Ernakulam Bench of |this Tribuna

considered | the| duties of the appellatell authority |[i

5L

Rule 127 of the CCS(CCA)Rules lays down certai

: . & .
of the charge or not. These are the basisg dutiecs

1

‘ i . . .
appeljlate | authority for' consideringj the appea
. * i .

J.l‘

the %ssumption and exer'cise of such|| power whil

h

e

o

o

I
i

W———Ul—=

, |
| |

“15] The jurisdiction 6f the appellate authority
a

e

s

|
<]

. 0 L
ase like this| is a special one, :
dlsqussed above. In' the appeillate ordFr
exerc151ng such jurisdiction, it is of

fundamental - importance that the appella£
author1t¢ - must speci'fy the assumptlon ah
exerc1se of such power; under Rule p7(2) provi%
(ii). It is also essential for the appellat
authorltv to specify whether he Yould himsel
hold the enquiry, or directs ﬁ’ statutoril
autHorised person to hold the said enquiry, (i
accordante with Rule 14/ and other r&levant rulejs
TheﬂCCS(?CA) Rules contaln specific prov151ons}1
reqard to the authorltbes competent te issu
charge -sheet and to app01nt Enqulrv Offlceﬁs
etcl These provisions should be complled ‘with an
the‘ appellate authority must q1$e sufficien
dlrectlo s in this regard There |must be alls
clear 1np1cat10n that, ‘after the encu1ry is heﬂd
the] appellate authority would |consider th
proceedﬂngs of the enqu1ry and make final orde
in the ase."

In |lthe | case of M.Abbul Karim v). Dy.Directo

NCC{K&L),Trivandrum and others, || reported i

4
!
|

e
d
o
e
£
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n
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deciding the {appeal. In that case the Hon'b
Member felt that the appellate aéthoritv had
considered the appeal and formed an opinion t
matter to the appellate authority for consideration oL
the .appeal %fresh. However, th% Hon'ble Adninistrative
Member disaqreed with the viewt Hence the mateter wa
olaced/before the third Hon'bleyMember for |his opinion.

Per -majority, it| was held thaﬁ the appella

had not

3
CCS(CCA)} Rulés. In para 8 the Bénch observed|as under .’

g |

le Judicial

l'i’—“'__.

1ot properl;
i
o remand the

e

J'
|

te authority

consideried the appeal' as per Rule 27 of th

)

- "8. ! I lagree with the Hon'ble Judicial Member

N

that{ Rule 27 of the! CCS(CCA)Rules makes ilt
obl1gatory on. the part of the Appellate Authorlty
to donsider the appeal on all the |three countis
(a),l (b)|[ and (c) quoted above 1rrespect1ve df
whether these points have been raised in the

appeal or not. In this regard the Appellate
AuthPrlty in the CCS(CCA) Rules is not merely ’a
quasi-judicial body 'but . also |2 super1 r
admlhlstratlve authority supervising the quallty
of the preformance of the DisciplinBry Authorlty
and (his perception of the impugned !jorder of the
Dlsc1p11 ary Authority cannot be lblinkered or
cr1obed v the points ; raised or omitted in the
appeal. lFor instance | under RuleL 27 of tpe
ccs{ccA)Rules, the Appellate Authority can
enhance [the punlshment also on ;boints whq
cantot possibly be ralsed by thle appellanF.
Becduse [no ~appellant would file an appeal or
enhancin ‘the pun1spment awarﬂed by the
Dic%iplinarv Authority. Thus in exercise of 1ts
powér to enhance the punishment, the Appellate
Autﬁorit cannot but go much beyondjthe llmlts'of
the| content of the| appeal. The Appellate
Authority under Rule 29(1)(v) is empowered on its
own!to call for the tecords of aﬁ enguiry and
confirm,| reduce or enhance or set aside the
punﬁshment even thougm the del1nquent offlcﬂal
has| not { filed an appeal In the same light, the
Appellatie Authority under sub- ruld'2 of Rule“27
of {the CCS{CCA} Rules. lis obliged when an ap1pea1
is | fildd before him!to con31der‘ whether the
prolcedure 1laid down iin the rules has b&en
complied with, whether the findings of the
Diglciplinary Authority! are warranted by evidehce
on | record and whether the penalty imposed
approprlate. The obligations flow||not from the
contents of the appeal but from the mandate’of
the sta utory rules and the quasiFjudicial-cum-
Supervisgory power whlch the Appelﬁate Authorjity
is expdcted to exerc?se in the maintenance| of

e



|
l
|
!
i

proper discipline and .compliancﬁ with the
statutory rules in ' his organlkatlon. The
requ1rement of Rule 27 is self- contalned and
cannbt bé linked with (the form and content Of
appe%l prescribed in Rule 26 thereof|

f J
10. From the wvatrious coﬁtentions raﬁsed by the

learned counsels, the' followihg points arise for our

consideration :- :

(a) » Whether |the issue of charge sheet| was by the
proper authority|as per the rulées then in force?
{b) Whether non—indicatinﬁ the name of the

complainant |as a witness in Anﬁexufé to the| Charge Memo.
. i

is fatal in|the case ?

-

(c) Whether it is a case of'no evidence?

and

(4) Whether |any of the statements whiich were rot

shown to the applicant were ﬁelied upon @r taken infto

account for {deciding the charae sheet ?
i
: . j
11. On the basis of the matprial available on recorgd,

we could have answered the abdve points in| one ~ ___

way or the| other. But havingi found that [the appellalte

authority has not applied its mind properlﬁ to the facts
!
of the caseé and has not considefed any of

the grounds
raised by the applicant in hisiaopeal dated|10.3.1993, we
feel it proper |to remand th% matter to [the appellate
authority for proéer cozitdéraéion of the a?peal and also

the points {indicated 1n/course of this order. We feel |so

because it |is for the appell ate authority to consider

applicant is aggriéved , he can approach |the competent

those points and to take % decision. :Then if the
é
1

judicial forum.

. : ; |
12. Since the appellate au%hority in his order dated

26th November,1993 had not at lall considered the varigus
|

arounds raised |{by the applicant in his| appeal dated




10

i

10.3.1993 and alsd has not followed the guidellines issued
under Rule 27 of the CCS(CCA) Rules, we feel |that justice
damands consideration of the! appeal afﬁesh by the

appellate authority.

- ' P . |

make certain] observations regaﬁding Item NoL(ii) of the
r

. ' i . .
Charge Memo.| Item No.{ii) states that the applicant is|a

habitual offender. It appears that the applicant was

imposed a penalty of censure vide order daﬁed 20.4.1983
and in another | inguiry reduction in thé‘ rank from

Fitter,Electrical (HS-II) to Fitter, Electriical (S) was

30.12.1988. |[Because of these two punishmenﬁs imposed on
the applicant, the disciplinary authority has categorised

the applicant |as a habitual offender. Service

jurisprudence * is quite diffe?ent and distinct from

L)

Criminal Jurlisprudence. Any misconduct or misbehaviour of

an employee |will|lead to disciplinary actioh. Any person

committing an offence may have to face prosecution before

a competent| couxt of law. Service Jurisprudence mainly
rests on the relationship -of ;mastegd‘ and| servant. An
" employee cannot be categorised és an offender much less|a
habitual offender) merely beéause the pﬂnishment was
imposed on hiim magre than once.
Sectiion 110 of the Code of Criminal Procedure

provides preocedure for obtainéng security ||bond qi good

behaviocur from the habituval of&enders. In that Section,

certain persons| have been I[cateqorised |jas habitual

offenders, An Clauses (a) to ! (h) of Section 110. Mefre
- —

imposition ©of a| censure and ‘redqction of| mav_  on the
- :-.. -t ' "L as an e -
applicant cannot! be considered the appldcant/.'habitual

T~ | T
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Copy to: ,
: -

1. The Director, Ordinance Factory Board, Min.af Oaﬁencs,
10A, Auckland Read, Calcutta, { I
: . i I
2, The General Managar, Yrdinance Factory ReardjyProject, !
Medak, Yeddumailaram. . g | [
: I
3, The General Manager, Yrdinance Factory project,iltarsi-M.P.ﬁ
. . '|i |
4, One copy to Mr.V,Venkatesuara Rao,Advocate,CAT,Hyderab ad, h
5, One copy to Mr.N.R.Devraj,5r.CGSC,CAT,Hyderabad,] | ';'
6. One coapy to HBs3P,M(3),CAT,Hyderabad, T L
7. One copy to D,R(A),CAT,Hyderabad. | V
8, One duplicate coOpy. _ T ﬁ
| X

YLKR . |
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