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JUDGEMENT | !
=

ORDER (PER HON'BLE SHRI R.RANGAPAJAN, MEMBER (ADMN.)

Heard Mr.N.R.Srinivasan;llearned counsel for the

applicants in all the three OAs% Mr.V.Bhimanna, learned

|
1
standing counsel for the respondents in OA 376/95 and

{
507/95 and Mr.Kota Bhaskara Rao, 'learned standing counsel
for'the respondents in | OA 380/95. All the three OAs were

heard seperately.

2. The contentions in all tﬁe three OAs are same SO

also the’ reliefs asked for. Henée all the three OAs are

disposed of by common order.

3. The applicant in OA 376/95 was initially recruited
as Mechanic in the Technical and Development Circle of the
Telecommunications Department and jwas appointed as Mechanic

with effect from 25.3.1958 after. 12 months of intensive

training consisting of six month$'of theoretical training
|

and six months of practical training vide Annexure A-1l.

His date of birth |as per Secondary School Leaving
' . /

‘Certificate issued by the Board High School, Cumbum
\ , ‘
(Kurnool Dist) is 6.3.1937. This date of birth has been

Koowicn.

entered in the applicant'sﬁyecordT
Fie
: |
. | . |
4. The designation of M?chanlc was changed as
Technician in 1972 by the Department. The applicant

submits that the duty list enuﬁerated under the letter

dated 13.11.48 (Annexure A-3) and under letter No.25-

.

8/49/TE dated 3.12.49 (Annexurej A-4) rgmainedLﬁame even

i

after the designation of Mechanicl was changed as Technician

in 1972. The applicant was further promoted as Higher

I e



- |
Grade Technician in the scale oF

Cud

pay of Rs.425-640 (Pre-.

revised scale) by theimemo datgd 27.5.76 (Annexure A-6).

Even then, the duty performed by i

same,’ Subsequently

Technician was changed Fo Tehchnﬂc

‘again with no change in the dutiés or emoluments.

. |
Supervisor in the opinion of the}a
any supervisory functions allott?

supervised his subordinates nor hi

any time.

p
|
d

he applicant remained the

the designation of Higher Grade
2 .

al Supervisor (Operative)

The word

plicant does not connote
to him. He had neither

s juniors in the cadre at

The appliéant was |promoted to the scale of

Rs.1600-2660 on completion of 26§years of service under the

Biennial Cadre Review Scheme éibh effect from 16.10.90

(Annexure A=T7).

change in the nature’ of duti%é

continued to perform the same du

installation of exchange equipmept.

: ,
Even then the promotion did not result any

performed by him.  He

ties as in the past namely

5. The Department is regulétlng the superannuatioen of

the officers in the | cadre of

including those in the

of FR 56(a) i.e, retir;ng the off
In view bf

the age of 58 years.

Mechanics (Technicians)

i

promoted grades Under the provisions

icials on their attaining

the above the applicant

Qas directed to submgt ‘his pfnsion/retirément gratuity‘

papers as he had to retire on 3}.

of 58 'years vide Annexure A-8

submitted the same. |

representation ‘addressed to Ryl

2.95 on attaining the age

letter. The applicant

However,lthe applicant submitted a

vide his letter dated

13.2.95 (Anneuxre A-9);that the provisions of FR 56 (a) are

wrongly being ‘applied in his c&ase.

Since he is Highly

Skilled worker working in the Telecom department which is

held to be an Industry under the

N

Industrial Disputes Act,




‘ 1947 by the Courts, his supefann?ation should be regulated
, | 1 .

under the provisions of FR 56(b).;| He was not replied to
his representation till 31.3.97. |Hence he has filed this
OA. :

|

290, |

6. The applicant in OA Q#é/95 was appointed as

| .
Lineman with- effect frbm 20.2.5B8 | after training. He is

presently "working as Technical Supervisor (Operative) in
the scale or pay ol KS'.J.&UU"'LJUU, Bl LIe vibives wi viin s

Diﬁisional Engineer, {Trunk Maﬂntgnance, City Telephone
Exchange, rVijéyaﬁada under R-l} He also submitted a
| representation to R-1 QO retire bim in accordance with the

provisions of FR 56(b) after he|jattains the age of 60

years., It is stated that his rppresentation was also not

replied so far. :

7. The applicant hn OA 507%95 was recruited initially
as Mechanic in Kurnool Teleg:aﬁh_Engineering Division in
the scale of pay of Rs.60-135 ﬁitq effect from 30.8.1957.
He is.bresently working as Tecﬁnician Grade III formerly
Céligé“TechnicalkSupérvisor (Operative) in thé scale of pay
of Rs.1600-2660 . under R-4. He also submitted
" represetnation dated 15.3.95 ad?ressed to R-2 to continue
_him in service till he attains!tre age of 60 years under
the provisions of FR 56(b). |
. | |
8. Alll the three OAs ére filed praying for . a

direction to R-1 to retire them %fter they attain the age

- |
of 60 years in accordance with| FR 56(b) and also praying

for granting costs:and-Adﬁocate's fee.

3

. , ‘
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. |
9. _ All the three applicants'iq these OAs were retired

after they attained the|age of 5% years in accordance with

. 7 . | . .
FR 56(a). As their representatioﬁs for retiring them after
| | ’

completion of 60 years of age as|jper FR 56(b) read with

note beneath FR 56 were not repl%ei, they have filed these

OAs for retiring them at the age;oﬁ 60 yvears in accordance

with FR 56(b) as they submit that! they are workmen and come

under the note incorporéted inuFRI56(b).

10. Their contentﬂons for !granting them the above

relief are as follows:-|

(i) They are' doing the| duties of Mechanical

Workmen right from the /time they joined the service either

as Mechanic or Linemen. Even thpuéh they were working now

in the higher scale called Techﬁicans in the scale of pay

of Rs.1600-2660/Rs.1400-2300 they|| continued to discharge

the same duties as was‘done whe$ fhey joined the service.

. O Abant 2D ) )
The duty lists pexfermed by them| from time to time are.

enclosed. The first duty list iés%ed on 13.11.48, the duty

list issued on 3.12.49 and the dt%ty list issued on 10.12.75

are enclosed at Annexures A-2, !A-3 and A-4 respectively.

|
They submit that a study of thésg duty lists issued from

1
nitely inFiCate that the duty lists

time to time will defi

have not underwent any change.: The duties performed by
|

them when they Jjoined initiéliy either as- Mechanic or
' | [

Linemen continued to'bé in the s?mé manner even if they are

in the higher grade posts in thk scale of pay of Rs.1600-

2660/Rs.1400-2300. THey were Adb asked to discharge any

other duties much less any superv|isory duties. Hence they

are"” workmen "and come under the prbvisions of FR 56{(b) and

N




1991(17)  ATC 659

- be satisfied before a particular ehg

P

hence they should be retired aftef attaining the age of 60

years as per FR 56(b).

(ii) The applicants relying on a case reported in

(Jugal "Singh V.

Chandigarh

Administratiion) delivered by the.Chandigarh Bengh of this

Tribunal submit that the criteria

laid down to decide

whether an employee is a workman;or not under FR 56(b) by

Chéndigarh Bench of the Tribunal. ils fully applicable in

their case. That reported case ful

ly covers their case as

they fulfil all the criteria laid down by the Bench in that

case. The said case lays down the following ingredients to

a workman under FR 56(b):-

(a) He should be a highly
skilled or unskilled ar

»

(b) He should be employed

pay; and

(¢) The employment shoulé

loyee can be said to be

skilled, skilled, semi-

tisan;

lon a monthly rate of

be in an industrial or

work-charged establishment.

As they also fulfil the.c
above, retiring them at the age of
is erroneocus and has to be set rig

the age of ‘60 years under FR 56(b).

(iii) The recommendations

Pay Commission in Para 82 declar

onditions as laid down
58 years under FR 56(a)

ht by retiring them at

|lof the Second Central

e that "Mechanics are




v e

Skilled workers employed on maintenance duties and

\

| ,

! : - construction work under . Engineering Supervisors, Wireless
| |
|
|

Operators of Repeater Sation Assistants." They also rely

on para 84 of the said report to bnaw the attention of the

authorities to state tbat even'!tpough they are called

<!
|
Technical Supervisors (@perativeh they are performing the

duties of Artisans based on !their duty. lisﬁg and
responsibilities. Even[ though the| wage relativities had
changed subsequently, the change of wage relativities 4o

| .
not negate the Pay Commission's conclusions on the status

of theée officials including tﬁe | applicants as Skilled

Artisans. '

OTIHWE LS hdl SIS, - o ———— =t — - -

(iv) The Telecom Deparmtent is held to be an

56{a) is erroneous.

Industry by the Surpeme| Court in. the various judgments and
= ; :

E .
recently also it has been held by the Surpeme Court that
' | ‘ : :
the Telecom Department is an _Industrial establishment.

Hence .they fulfil the conditons khht-they are employed in

an industry to retire!them as iper FR 56(b). They are

monthly paid staff and‘hence there is no need to retire
!

them at the age of 58 years as per FR 56(a)

oy . - .
11. They also relied on a number of judgements, which

! | -
will subsequently be analysed, to|state that similar cases

had already been disposed of by!the other Benches of the
Tribunal and on that basis they #rﬂ entitled for retirement
as per FR 56(b) treating them aslwdrkmen.

- |
L

L




12. We have heard |all the !parties concerned. The
\ . A
various contentions which are raised| are analysed below:-
\ !
The applicants'#elied on |a}number of judgements to

grant them the relief Jpra&ed fori|in these OAs. These

In the reported case ' 1L (1992) 19_ ATC 693
(P.vasudevan v. Union or '

judgements are analysed below conéijely:—

1AdLra} p i

LIl BLULJrvd 2 van A e

R

ent in regard to the

Tribunal had delivered: the judge

retiring of the appliéants therein who wére working as

| :
Skilled Workers Gr.II ‘at the Govt. of India Extension

S

Centre at Shoranur and allowed th% application on the basis
that the applicants tﬂerein"co@e under FR 56(b) on the
basis of their interprbtation. A study of the judgment

clearly indicates that; they a:é skilled workers. Their
scales of pay are not i?dicated in}that judgement.

{(ii) In the Jeporteﬁ dase in (1990) 14 ATC 568
\ v
(R.N.Anaokar v. Union of India), |[the New Bombay Bench of

the Trlbunal held that  the applllant in that OA who was

employed as Electroleter in the All India JInstitute of

\ ! .
Physical Medicine and Rehabilitatlion at Mahalaxmi, Bombay

| |

is liable to be retlred only under'FR 56(b) after attaining

the age<ﬂf%£ years after 1nterpret1ng the provisions of FR

56(b). In that 03 also though’db&ignation of the applicant

is "shown as Electroplater, the scale of pay of the
I !

applicant is not indic?ted.
i
(iii) In'the!reported.case in (1993) 23 ATC 839

| .
(Prithpal Singh v. Union of India), the Principal Bench of




; | J., | . | (i;;;

the Tribunal, New Delhil|held that the applicant in that OA

! |

who was employed as Sqaff Car Driver in the Ministry of
. !

Surface Transport (Transport Winé)J Govt. of India has to
I

| |
be retired at the age of 58 years

retirement under the Provisions 6

as per FR 56(a) and his

clause (b) of the FR 56

' : \ : : C '
under which he claimed to be superannuated on attaining the

ayes wa W J e — - — ' ‘
I

-
‘ '

dismissed. There also though hc

-~

scale of pay has been

indicated, it is evidént that a [Staff Car Driver of the

|

Ministry of Surface Transport ig jin the Highly Skilled or.

|

' Skilled Category. Evép the sk%lled category employee is

not to be retired at the age of 60|years.

(v) In the reported éas

e in (1993) 23 ATC 845

(H.S.Sokhi v. Director General {of Works, CPWD) of the

Principal Bench of the Tribungl a guestion had arisen

f
whether a Junior Engiheer in CPWD was a Skilled Aritsan

| | .
and, therefore, a workman is liaPle to be retired at the

age of 60 years under, FR 56(b) énd not at the age of 58

years under FR 56(a).‘ The TribuTal answered the question
in negative thereby the prayer'pithe applicant in that OA

was dismissed. In tpe conclu$iin it was held that "the

duties of the Junior Enginéer| (Electrical) are pre-

: | |
dominantly supervisory and mdnagerial in character and

|

| !
therefore it does not K come within the ambit of description

|

—

of 'Artisan'." |
|
In the bre%ent case | the designation of the

empioyees in all thé three OQAsl is Technical Supervisor

(Operative). Even though théy submit that they are not

discharging the dutiés of'the,SFpervisor and control the

| 1




| .
lower scale namely %killed Qategories and

| 11

staff under them, the uéry fact ﬁHLE the designation shows

that they are Technical{SuperviSOﬁs they are liable to give

some advises and check the dutie? of those who are in the

categories.
these applicants in all

same as the applicants in the re

Hence itris verﬁf

unskilled

'likely‘that the case of
these thteg OAs resemble to be thé

pbrFed cases or very likely

tn touch the duty list'of the appﬂicants in EhiéfoA, even
if these duty lists arelnot fully

of the applicants.

(Jugal

(v) In the r%ported c?

Chandigarh

Singh wv. |

Chandigarh Bench of the Tribunal,

Adherlng TO TIle ULy a0
7L in (1991) 17 ATC 655
:

éhe applicant therein was

ministration) of the

a Head Reader in the Office of ithe Controller of Printing

and Stationery Department,

salary of Rs.3263/- per month. |

in that OA it .can be presumed ﬂh
- | .
pay higher than the Skilled Cat

ivth Central Pay Comm

ission scales of pay.

— . N | ' B

r

Chanaiéarh and was drawing the

|

[
| .
ﬂrom the salary indicated

|

aF he was in the scale of
\

egory of Staff as per the

That OA was

dismissed rejecting the_contentﬂon’of the applicant in that

OA to retire him under\FR 56(b).

The applicants in ai?

‘these three OAs heavily

reL;ag on this judgment to staFeWthat the conditions laid

down in this OA decide whether

the expression
° reported-in the judgmeent to déc
a workman or not as per the app
coveré their cgses.r H

|
the Tribunal, they fulfil thelt

]

workmen” or not.

the applicants come under
[

The three ingredients

#de whether an employee is

| Even tho&gh

hicants' statement, fully

lthat OA was dismissed|by
f

hree ingredients extracted




‘not will be discussed shortly. How

.Head Reader was dismissed by the bh

- that they are workcharged workmén.

12
|

%
H
I

in para 10(ii) supra fully and h%nce they are entitled for

retirement under FR 56(b). Whethér the three ingredients

indicated in the reported case appl

|

ies to the applicants or

ever, it has to be noted

that the application oﬁ the appiicant in that OA who was

andigarh Bench.

{wi) Tn tha renorted case in _(1989) 11 ATC 41

(Rakha Singh wv. Chandibarh Admini

therein was confirme? as Chlar

‘tration) the applicant

P
beman (Mechanical) on

19.10.79. The contention of the Jpplicant in that OA was

that he was borne oni the workicharged establishment for

which vyearly sanction was issued

k

by the U.T. Chandigarh

Administration and hence he shbu}d be retired under FR
i

56(b). That OA was all

the applicant in that OA was not ‘in

decided as the applicant therein wa
In the presenf case the jap

that OA is not applicabie to theiap

(vii) In the reported cas
(G.Azhakappan Achary v. Union of |In
that arose for consideration in [t

Production Centre, %ttumanoori

owed. Ho?eéer, the scale of pay of

s a workcharged workman.

plicants have not stated
Hence the decision in

plicants herein.

e in (1991) 18 ATC 151
dia), the short question
hat OA was whether the

under the Development

Commissioner, Small Scale Industries, Government of India,

is an industrial estdblishment: a

workers employed in that esta%ll
' [

remain in service till attainiﬂg

contemplated under FR 56(b) épplica

employees. The applicants in that

N

nd whether the skilled

iishment are entitled to

-

the age of 60 years as
ble to the Central Govt.

'OA were skilled workers

dicated. But the OA w&s



that OA who was employ%d in the in

13

Gr.II working in the Ministry of'I

| - Q

ndustry, SIDO, Government

of India Precduction Fentre, ﬂttumanoor' and the second

5y . |
applicant #s.—_the Central Government Production Centres

Employees' Association) Ettuman?o
its Secretary. In that O3, Fh
G X | ,

applicants s not givelni. Further,

Association represented by its |S

that the question'in that OA arc

to be retired under FRi56(b) orin
It is pertinent to pbint out h

rules of the Skilled Worker Gr.II
| |

+ Kerala répresented by

™ mm—

~scales of pay of the
that OA was filed by the

écretary. It is evident

se when the applicant in

dustrial establishment is

ot. That OA was allowed.
ere that the recruitment

i
were taken note of and on

that basis the OA was}decided.f Here no recruitment rules

of the applicants herein td,

Supervisor (Operative) which is

the post of Technical

same as the recruitment

ruies of the Skilled Worker in!the.reported case has not

il

been madezﬂfaﬁn Mo#eover the
AN

applicants in that OA-waﬁéiot kno

scales of pay of the

wn from the facts of that

case. Hence we do not consider |[it necessary toc adhere to

‘the decision in that OA to allow tPis application.

(viii) In the reported case in (1994) 27 ATC 726

(Raju Susay v. Union ’of 'India?

decided by the Ernakulam

Bench of the Tribunal; the appqicant therein was an Offset
\

Machineman. The post of Offset;Machineman was reclassified

as Master Craftsman. The scale' of pay of the applicant was

. !
not given in that case. However,

the word Master Craftsman

| :
fits in with ‘the deﬁ%nition of ithe worker where applied.

In view of the dengnation ials Master Craftsman, the

application would have been alloc

that case cannot be treated ' as a precedend
T

i

n-

wed in that case. Hence

to grant




similar relief to the applicants jin| this OA.
‘ | :

. i )
13. When the OA was admitted QL 27.4.95, the Bench did

not feel these cases |as prope? cases for 'granting any
interim order as prayed for. ?Eowever, the -reasons for
coming to .such conclusﬁon have |been clearly spelt'out in

théi order dated 27.4.95,

14. The main conténtion of the applicants in this OA

|

is that they fulfil the three! ingreQients laid downﬁ\iﬁﬂw
Jugal Singh's case. lthe first! ingredient is that "they

should be a highly skilled, !skilled, ‘semi-skilled or
unskilled artisan". Ngwhere it;has been brought 6u£ that
thé‘ Technical Supervisors ini the gradé of Rs.1600~-
2660/Rs.1400-2300 are“gighly skiiled, skilled, semi-skilled

or unskilled Artisans. As per the| Pay Commission scales of
. |

pay, the holdefs off the scales' of pay of Rs.1400-

2300/Rs.1600-2660 are above thf;at of the highly skilled

workers. Even if they are performing the same duties which

were given to them at ;the time pf their joining while they

are reaching the age ?f superannuation, it cannot be said
‘ T

. ‘ | | . |
that on the basis of Fhe-duty lilst they should be treated

as workmen coming unber _the |first ingredient in Jugal

Singh's case. The dut& list isl|only an indicative document

relating to type of work perfo%med by them. - There is no

. : |
rule or instruction t'o show that| the duties performed by

the applicants in these OAs caﬂnmt exceed what is given 'in

|
the duty list. The respondénﬁs i.e; the Departmental

authorities are fully empoweréd to add any duties which

|
1

they feel as essential to run the Department effectively

‘ .
and efficiently. As stated eaﬁlﬂer, even if. the duty 11523

o




at Annexures A—2,‘A—3 End A-4 dre_one and the same, they -

cannot be treated as ia conclusﬁva‘ proof to come to the

- . L
conclsuion that they come under tﬂe definition of workmen”

and their retirement age should 'falll under FR 56(b). This
point has been very cbnclusiﬁeﬂy examined in the interim

order dated 27.4.95 |itself. . |It 'was concluded after
]
analysing that the categories aﬁoJ

| .
within the ambit of workman referred in FR 56(b) read with

e highly skilled are not

_ ?_xhegNote_IhereuﬁdggL_'ﬁhe relevant portion of the interim
order dated 27.4.95 in this regard|is reproduced below:- ~

"9, it is|not in controversy that the
semi skiiled.ahd unskﬂlled aritsans are
in Class IV, while the skilled and highly

gkilled artisans are |lin 1Class III.

Further the Technical Fu?ervisors in the
scale of Rs.1400-2300 and 1600-2600 are
in pay scaleslhigher to tLe pay écales of
highly skilled Grade I.
10. It iF furtherés$bmitted for the
respondents at the time of arguments that
' who are fin the category of
skilled and
have to be held

even if those

unskilled, semiékillqd,
highly skilled in Telecom
as Artiéans,‘as-the W§r$man referred to
under FR 56(b) read% ‘thgp’ the note
thereindinclﬁdes onlyiartiséns from the
category of dnskilled Eo highly skilled,
‘the categoriés above highly skilled are
not within the ambit of %orkman referred
to undér FR 56(b)§ read with Note

|
N

15, Thus, from the abvoe%decision of this Bench, it

|
cannot be said that the applilcants are fulfilling the

.thereunder."

ingredient No.l. In |that viewﬁ this' contenticn has to be

5

1

! ' ]
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Ao
f—t
o

J

|

|

|

|

|

|

rejected. ‘ | j;
|

|

16, The applicant relies onit

| e
Second Central Pay Commission inw Para5;82 and 84 of the
‘ -

report. The recommendation of )the Second Central Pay

Commission is in regard to the f£i

(
emplovees of Govt. of [ndia. The above view is very clear

| ||

if one reads Para 84 of the réport minutely. These two

PO - - ‘

]Ll_- L+ +ha amnlavees who

either under FR 56(a) or

were workmen should be retlred

out of the context and

(b). No one can read a repott
S 1 |
contend on that‘basis to give theH the relif asked for. 1In

‘ P i
this case, in our opinion, the Alelcants in these OAs have

| ”
read Para 82 and 84 of the SeEond Central Pay Comm1381on
report without ‘anai§51ng the’ reasons for which the

recommendations were_ﬁade in th#se paragraphs. They have

read these two paragraphs outloilthe context to benefit
: ‘ . Nledns ™
: | . i '
them for granting them the reljefyin these OAs. Hence, we

cannot give any reliet on the deis of the recommendations
‘ N . I

| | .
of the Second Centra} Pay Comwission even though it says
that the Mechanics {are skllled workers. These two

" paragraphs have; to he read w1th in connection with the

H
fixation of pay ‘of Mechanic as kllled Workers. Further,

|

| .
we had already held 'that the|abplicants in these OAs are

not skilled workers and they ame

|
and the reasons for deeming theg

had already been explained 1n” the interim order dated

above the skllled workers

above the sgkilled workers

| ;
27.4.95, the relevant paragraoh% of which had:a&;eady been

ention also is rejected.
|

|

[ |
17. The appllcants relle on a number of judgements

referred to above came to the onc1u51on that they are to

N
| '|

Biie

.extracted above. Hence this coﬁ

|
|
;|
|
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!

be given the reliefgaéked for in)these OAs. It is seen
i

from the reported cases analysed ﬁbove that the categories

-

mentioned therein were\different.‘ Nowhereéscale of pay is

!

indicated. Even otherwise, the employees therein appear to

T .
be in the skilled categories anh not above that of the
| : '

skilled categories. The caée of Junior Engineer

| , .
(Electrical) whose scaleb of pay %s above skilled category
was dismissed. It has to pe neid ipac cavn caww oo .

|1

analysed on its own merits to 5ge whether the employee in

. . \ ' _
the case gg;gkﬁ under FR 56{b) f%% retiring him at the age

of 60 years or not. No thumb rulﬁ can be applied to decide
the issue. As stated earlier, the reported cases clearly

reveal that there is no thumb ruﬁé or definite rule to ccme
to the conclusion whether an empioyee nas tv we cveme--

under FR 56(a) or (b) and each'é?se has to be analysed on

its own merit and a decision is taken. The present case

can be distinguished from the cases of the employees in the

I
reported cases supra. We have also held that the aseg of
| &%&%&

the applicants do not fulfil th?[flrst 1ngredlenaéln Jugal

Singh's caseby thewChandlgarh Bench of this

Tribunal. In that vﬂew, it may be possible to come to the
- | .

\
yfor in these three OAs may
I

not be granted. Howéver, the_ﬂbex Court has clearly laid

conclusion that the relief asked

down the definition for artisawfand also other conditions

|

to be fulfilled for retiring tﬁe Central Govt. employees

|
under FR 56(b) in the reported[case in (1985} 29 ATC 365

(State of Orissa v. Adwait CharaP Mohanty). We are of the

- opinion that this case is very-rélevant to take note of for

|

deciding the present|three OAs. |

18. In the above referrédrreported case, the Orissa

|
State Admlnlstratlve Tribunal had held that the applicants

o

o
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in that OA who were working in the various departments of

Orissa State as Draftsmen, Senior

Assistant Draftsman, Architectural Draftsman,

Assistant, Carpenter,

Foreman, Motor Grade Operator,

Draftsmen, Architectural

Planning

Heavy Vehicle Driver, Mechanic,

Ferro Printer, Welder,

Concrete Mixture Driver, Junior Machineman, Pump Mechanic,

Pump Driver-cum-Mechanic etc. etc. are. liable teo be

superannuated on attaining the ag

e of 60 vyears. That was

challenged by the Orissa State in| the reported case. In

that case, the relevant rules, mainly Rule 71(a) of Orissa

Service Code was analysed. The Apex Court had come to the

conclusion that "the Tirbunal has committed grievous and

manifest error of law in not considering the cases on hand

in this perspective. It has solely and wholly concentrated

on the definition of the word 'workman' and the "industrial

establishment" to give the
superannuation to the respon
interpretation of the Tribunal was

the manner in retiring the appl

"o | ,
(]
retire at the age of %@, it was di

.| benefit of extended

dents." Though the
found to be erroneous in

jcants in those O0OAs to

rected by the Apex Court

not to recover any pay and allowances paid to them till

they are made to, retire pursuant

——

the Apex Court. However, before

the Apex Court pointed out that t

to the orders passed by

parting with that case,

he cursory look into the

Code would show existence of ygwning gaps and ad hoc

Amendments are made from time to| time.

: o ' &
further recommended to haveéfresh

in the light of the developments o

The Apex Court

look and revamp the Code

f| service jurisprudence.

'19. -~ Rule 71(a) of Orissa Serylice Code ‘and Rule 56(b)

of Fundamental Rules Wére compared by this Tribunal even

-

.Q ‘4‘;
. K
. 1

PR T

L ey s etER



while refusing to grant the inter
these OAs, by the order dated 27.
this juncture to extract the rele

Rule 71(a) of Orissa Service Code:~

19

S

<y

H
I

: I .
"4, FR 56(L) and the note thereunder

which are relevant are asijunder:-

"F.R.56(a): Except as otherwise provided

shall retire from service on the
afternoon of the last day|of the month in
which he attains the agégof fifty-eight

years.

(b) A workman who Lﬁs governed by
;rom gervice on
:st day of the
|

month in whiéh he attalins the age of

these rules shall retire |
: |

the afternoon, of the 1

sixty years.

Note:- 1In this clause, a |workman means a
highly skilled, skilled, Femi—skilled, or
unskilled artisan employed on a monthly

rate of pay in an industrial or work-

charged estab%ishment."

5. If the applicant hﬁs to be held as
workman as laid down ini FR 56(b), then

the contention for the applicants has to

be accepted.

‘ g
6. In 1995(1) ScCSLy 261 (State of
Orissa & Others vs. || Adwait <Charan
Mohanty): (1995) 29 ATC| 365; the Apex

Court had the occasion Sto consider the

|
scope of Rule 71(a) of tﬂé Orissa Service

Code with reference to the second proviso

I
therein which [reads as under:

z

im relief prayed for in
.95. It is necessary at

ant Fundamental Rule and
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years or retired on compl

- notice in writing.
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- R . I
"Rule 71(a) provides superannuation which

is relevant for the puﬁp

reads thﬁs:

ose of this case

Except as otherwise proyided in the other

clauses of - this ruLe

compulsory retirement

the date of

of ‘a Government

servant, except a mlnlsterlal servant who

was in Government servilce on the 31st

March, 1939 and Class

servant,ris the date on

conaiticon thnat

%ttalns the age of 58 %

conducted in respect of

‘servnat in the 55th yeér

IV Government
h he or she

sub?ect to
W sSnall

ob—=%
t <@ ‘.:J‘

Y

(110} 0

he Government

of age in order

to deteﬁmine whether ihe/she éhould be

allowed te reéemain in nserv1ce upto the

date of the completlon of the age of 58

eting the age of

55 years in public 1nterest.

The second proviso reads

as follows:~

"Provided further that  a| workman who is

governed by these rules

1]

shall ordinarily

be retained in service upto the age of 60

years. He may, however,| be required to

retire at any time ai#er attaining the

age of 55 years after

being given a

month's notice or month{s pay in lieu

thereof, on the ground bﬁ-impaired health

or being negligent or in

discharge of his dutiés

efficient in the

. He also may

retire at any time af%er attaining the

age of 55 yeafs, by gﬁving one month's

Note: for thlS purpose”‘l
a hlghlyhskllled, skllleo

and unskllled artlsan

| .

rmonthly ‘rate of pay - in|

ol
|

a workman" means
or semi-skilled
employed -on a

any Government

s
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establishment.”

. |
The note was subsequgntly amended” with
effect from October 13, 1989, which reads

"Note: . For this purpose, "a workman"
means a highly skilléd, skilled, semi-

e¥ril1lad _Ar nnakilled Artisan emploved on
a monthly rate og pay in any 1industriai .

or workéharged establishment."”

7. It may be noted that proviso 2 to
Rule 71(a) wof Orissa |Service Code 1is
similar to FR 56(b). The amended note to

proviso 2 of rule 71(ap of Orissa Service
Code is identical with | the note to FR

56(b)."

8. Rule 52(A) of Orissa Service Code

was also referred to| in the above

judgement. After deéling with all the

aspects, it was held in | para 14 as under:

"As stated earlier, the object appears
to be to bring artisénnworkman governed
by thejstatﬁtory rulés but at par with
Class IV employee and he alone is
required to retire oﬁ Lompletion of 60
years of age but not the gazetted or non-
gazetted Class III Goyérnment serﬁant or

‘even in Class II or I."

20. ‘Though the: applicadts- state that the Note
incorporated undér-FR 56(a) canhot be compared with that of
the proviso undéx Rule 71(a) oﬁ the Orissa Service Code, we
do not agree'wiﬂh the view exp%essed by the learned ;ouﬁsel‘
for the applicaﬁts. This point had already been congidéred

while rejectihg@the interim prayer vide order dated 27.4.95
2 .

Q /—_“
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and it was held that tme amended Note to proviso 2 of Rule

anl da ki s : .
71(a) of the Orissa Service Code ijs identical with the Note

to FR 56(b). Hence it is very relevant to pass an order in

this case after consi

Apex Court 1in the rgported case cohsiderihg ‘the Orissa

dering the |observations made by'the

State rule.. ‘

21. The Apex Cou&t held in| Adwait Charan Mohanty's

. ! |
case cited supra that “the WOTG 'artisan' nas to pe
;. ‘
|

understood in common parlance in @ wider sense as an artist

or one employed in any of the industrial arts or produces

an- article of cbmmeﬁcial value; or wutility with manual

dexterity, either by manual lab$ur or with the help of
l .

tools or machine and |brings into| existence a product for

° e
sale or service. An element of [not only creativity would
be applied to bring iﬂto existence an article Or COmMercrdar

|
e

goods with .dexterity employing n4nual or technical labour
i

or with the aid of‘ tools etc However,; it is not

exhaustive. Each caseé must be copsidered on its own facts
| ‘

and attendant circumséances to find whether the workman is

I
an artisan". From the above obseﬁvation of the Apex Court.,
. / ! ,
the case of the applicants has tol be seen whether it falls
|

under the word ‘artisan' to grant them the relief of

retiring them at the ége of 60 or|not.
‘ |
22. We have vefy exhaustiviely held in the previous

.paragraphs that the abplicants cannot be brought under the

skilled workers' category. There is no doubt that they are
. ' e

- From reported cases relied/by the

. ‘ 4 .

| |

applicants, they are not able to|convincingly bring to our

not unskilled workers

notice that they fulfil the-requﬁrements set out in those

|

— 7/
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. ) i
reported cases. The first ingredi?nt in the Jugal Singh's
case is not fulfilled by the applicants. The other cases
, | .
are not relevant since they are injthe skilled category and

! -~

their scales of pay |have not ﬁeen mentioned.  Hence
treating the cases ~of | the applicénts as workmen is not

possible from the facts given in ﬂhe reported cases. The

Junior Engineer (Electrical) in CPWD does not come under FR

56(b) as per the reported judgmnet in (1993) 23 ATC 845,

- - : - cws - - —— =

also not eligible for retirement ét the age of 60 years.
The cases of the Junior |Engineer an& the Head Reader may be
1

very similar to the casjes of the applicants herein who are

Technical Supervisors (Operative).! In that view, the case

|
of these applicants also has to bé rejected. In all the
other cases relied on ty the applitants, all of them were
appeared to be in the| highly skfiled grade or less and

hence not relying on their cases to grant the relief in

this OA may not be irrelevant.

23. The Apex Court in Adwait] Charan Mohanty's case

cited supra has held that, "the iject appears to be to

bring artisan-workman governed by the statutory rules but

|
on par with Class IV employee andihe alone is required to

retire on completion of 60 yearé of age but not the

- - - -
|

even 1in Class II .or | I". The ?relevant paragraph is

reproduced below:-

"12. If the interpretatioﬁs sought to be

put up by the counsel for ﬁhe respondents

are given acceptance, it would render the

very obiject of the rules|ridiculous and
. 1

L
.i

!

R
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non-gazetted cl@ss ITI servants'
categories very muﬁh -higher
category and hgnce they cannbt
retirement at the aée of 60 'y
above view is also‘ in cons¢ne
judgement reported in 1995 (2

Bengal and Ors. v. An

| 2q |

all classes of government servants would

be brouéht into the vortex of artisan.

Class III édnsists‘of da
non-gazetted !emplyees.

servants in ‘Class III

zetted'as well as

The government

shall retire on

completion of 58 ye?rs. If the

interpretatioh‘ that every artisan is a

workman if he produces

dexterity or| service w

[E——— —aa vl d ma] Tak

entitled te remain in
completion' QE 60 vyears
even a Director of Town
Architect ‘cobld be con

artisan and, 'therefore,

Iservic

an article with

ith dexterity by

suv . ha wanlAd a
J e t1117¢he

|
s+ = For example,

[
Planning or Chief
sidered to be an

they too would be

workmen entiﬁled to superannuation up to

the. completion of 60
Similarly several offfic
governmental  activities

definition o? workman, i

years of age.
?rs in specified

would answer the

n particular, the

note to the proviso. It does not appear

to be the object. As ﬁ?
‘ '
object appears to be t

|
Lted earlier, the

o bring artisan-

workman' governed by the statutory rules

but on a par with Class IV employee and
: | ‘

he alone 18 required

‘completion of 60 years o

gazetted or
government servants or-

cr I."

The applicants in thes

{2

non—gazeﬁted

e
|
|

a

Ehan the

to retire on
£ age but not the
Class III

even in Class II

highly

pray for

three OAs are no doubt

nd also appear to be in a

skilled

the relief of

ars under FR 56(b). The

nce with the Apex Court

SLJ 159 ({State

of West

%1 Kumar Chosh and Ors) wherein it was
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.. DATED: S March, 1998

\
2

observed that, "the fafts show @hl

that OA opted for Grbup—C-scale Pnd was in the scale rising -

beyond Rs.230/- (prob%bly equi?a
IVth Pay Commission scale of pay)

years." ‘

2D L1l VLiIEWw wao \...|._ ———— -

that the applicants in all these

out a case to grant tﬁem the rglm

at after the applicant in

lent to Rs.950/- in the

so was not entitled to 60

three OAs have not made

ef as prayed for in these

OAs.
507/95 are liable onlg to be di

‘
are dismissed. No order as to co

'S.JAI -PEZRAMESHWAR)
o |
MEMBER (JUDL.)

/%.

Hence all the three OAs viz, OAs 376/95, 380/95 and

missed. Accordingly they

..‘I.’:tS.

e '

{(R.RANGARAJAN)
MEMBER (ADMN.)

vsn ‘




