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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL: HYDERABAD BENCH:
,r AT HYDERABAD
- %

|
OA No. 217/95 & Date of Decision: 2% .71 {997
0a No. 218/95 ' a :
|
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OA No.217/95 |
K. Eshwaraiah ! . ee Applicant

1. Director of Pogtzl Services,
Hyderabad Renion, Hyderabad.

2. Superintendent of Railway

Mail Service, Z-Division,
Hyderabad _ : o +« Respondents

0a No0.218/95

M. Lakshmaiah : .. Applicant
AND

1. Director of Postal Services,
Hydersbad Region, Hyderabad.

2. Superintendent of Rallway
Mail Service, Z~Division,
Hyderabad o «+ Respondents

Counsel for the applicant: Mr. S. Ramakrishna Rao

Counsel for the Respondents: Mr. N.V.|Raghav Reddy
.
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(Common for both the OAs) !
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THE HON'BLE SRI B.3. JAI PARAMESHUAR: MEMBER (JUDL
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ORDER

: :
(PER HON'BLE SRI B.S. JAI PARAMESHWAR: MEMBER(ﬂUDL.)

I

Heard Sri S. Ramakrishna Rao, learnéd counsel f

the applicanty and Sri N.V. Raghav Reddy, learned standing ¢
the. . '
for&respondents in these 2 OAs,

These 2 OAs are filed under Sec.13 ' of the
: . T
Administrative Tribunals Act. These applications were file

on 21.11.1994, \ 3

b

|

These OAs are clubbed and heargd to%

following reasons:-
i
' a) The applicants were subjected to
. disciplinary action in a joint disciplinary,
proceedings and were dismissed from service
on common charges of misconduct.

b) The appli%%%ts have challenged the orders
imposingkpunishment and order reljecting
their sppealson similar grounds.

B) The respondents have opposed these OAs on
similar grounds in their counter} affidavit.

d) Engquiry records are one and the same.
|
Thus, they are being disposed of by this

7

common order ¢/ R

. \
The facts giving raife to thi2se OAs are in brief}
_ 1

to the following facts:- |
|

During 1984-85 the applicants were working as m

guard and mailman,respectivelx’in Rail Mail Service_(RMS)

z-Division, Hyderabad.
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* Thakan, - [
allowed a strangeér by name Subash Balatka%Llnto‘the mail v

and they were found in posession of certain V.P,; articles

|

viz. casettes, cooling glasses, nail cutters, bal-pens etck
. i
|

of foreign origin which are detailed in the cha;g%memo.

is stated that these articles formed part of Vﬁb. Parcels

heing tiransmitted in the mail van. |
_4‘_: .

' . . ) | . .
Wwith respect to the said incicdent a case 1n Crime

No.74/84 of RBS, Hyderabad was registered agai#st the app

The case was registered for

Thaiker
cants and Subash Balatkﬁ;.
offenceg punishable under Section 420 and 409 of the Indi

\

The case was under investigation/

Penal Code.

In the meanwhile the annlicants were $erved w1th

\ -

major penalty charge memo No.K 5/1/84-85 dateﬁ 26.2.87.
arpplicants denied-~thes chatrges~ on 10.3.1987. EA detailé
jnquiry was conducted against the applicantsﬁin a c0mmoJ

[ 6,88

The enquiry officer by his renort dated 29

procceedings.

applicants were not proved. : .

The discinlinary Authority disacgreed with tho
- I

|

of the inguiry offic~r and imnosed the penalt
[

of dismissal ot the apolicants from service)vide proce

(=

fFindingu

of even No, dated 22.8.88.

authority consicered the apneals of the apgllcants Ane

ns

his proce=”incg o R0E/87/21-¢,/35/88 dt.31. ? 82 dismisg-

confirmed the punishment. !

the appeals ~u”




While the disciplinary pPwyoceedings wcrq undep pro
against the ﬁﬁ“lﬁcants RRS, Hvderahad submitted the charg
of
in CC No.114 of 88 ‘before the courtf XIII Metropollton Magistrate,
|

\( - Ra11way§) Secunderabad. After trial, the court by J_tsI
|
Juﬂgemnnt dt.16.6.93 acquitted the applicants. ‘ﬂt thlé st|

I
i+ is to be mentioned here that the applicants wero prose uted

L

N - : L
for contravention 8f Séction 52" of 'the Indian PPsts“Act.
N
|

After the acquittal by the competent qumjnal court e

applicants filed OA 214/94 before this tribunal. The sai
|

was dismissed holding that when there was no p?wer of rev

ew
!

in regard to the appellzte authority, the only #emédy that |was

|
open to the a wmlicants in uch a case was onlv‘to file a
dated or [

under S$ec.19 of the AT Act. by filing a2 netetibn for cond

of aspeat~ the delay. i

the respondents 1 & 2. Respondent-l is the disciplinery

the o !
vho impoge A o2nalty  disagreeing with. the ffﬁﬁdiﬁgs rec

[
Enguiry officer. The Respondent-2 is the appedlate auth
. : :

who rejected the appeal{and confirmed the punishment.
S \
these | . on th grounds

dismosal of the criminal case that under Rule 81 of theP & T
\

2
Mannuaﬂifﬁgtha annellate authoritv should haﬁe kept the

'ap?ealspending when the criminal case was peﬁding beforg

'ﬁm@& court of law. That the orders of dlsmlssal=ae vitiated
the copy of

for non-surilying 4 the report of the Enquiry Officer #nd for
. ° |
not asking . . their explanation. That the éiiisciplinarI authori
i
| I
Lcer

while dlsag§realng with the findings of the Ennuiry Of £

<31x/, = : .6
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hag -not given cogent reasons in the punishment order, that the

disciplinary authority had not given prior notiFe to them

I ) i v
although there¢ ¥as disagreement with the findings of the énguiry
{
officer. That the procedure followéd in imposing the punilshment
of dismissal is not-%:correct; that the disciplinary authority

before imposing-the: punishment had not considered their evidence
< ol ~ ' -
to remain in service that he had not applied his mind as tp the

quantum of punishment. That the disciplinary ahthority has not
considered the #& reasoningsgiven by the Enquifpy Officer [in

his report, that the persons who were present at the time |of

 anndd 7 :

preparing panchnama were not examinedjthat the basis of prevaring
! \-(hib.l

panchnama wasdoubtful. The inspector andearty entered the mail
L

o .
van at Sedam while the Pancgpama was prepared pt Tandur thq#the
attestors to the Panchnama were outside “~ pergsons that the
TTE who entered the van at Tandur could have taken action against

akan
the stranger Shri Subhash Balaﬁgg?:who was in the mail vanl

This indicated that the TTE did not enter the Pai; van at| all

+hat the Panchanama was a concocted document th%t no documpnt
~ were ”
was produced to show thnt the attE"tog§y@*a‘raVEIIing in the mail

van that Subash Bala Tder was not examined in the enguiry that
all the VP Parcels found in the mail were intact that none|| of

the articles referred to in th%.cha:ge memo 4igd not pertain to
< ek
any VP n=rcel conveyed in the van that they wer
‘the
of farticles detailed in the charge memo that th

[t

not in posession

w

competent

Ccriminal Court has recorded an acquittal against them and that
the impucned orders are not susgﬁinable,

I "1
. asiide the
withh these groundg the annlicents pray/to set’ Jorders

passed by the respondents 1 & 2 .bempet—aside and consequently,. to’

direct the respondents to reinstaté them into service.

/ﬂ(/ | -6
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The respondents have filed a counter stating that| the
apolicants were working as mailguprd and meilman respectipely

in RMS Division, that on 6/7th April 1984 they| were on duty
in 2Z-29 in Hyderabad to Guntakal:and back sorting postal
and mail articles that a search party consisting of Inspettor,
CBCID and Sub-Inspector CBCID, Hyderabad aﬁd Fanchas entered
into the mail van of the said Rayalaseems Express at Tandur
point that they noticed the appli:canfs on duty] and Jiwni Gn
gutsider by name Subash Bala Takar inside the mail van that

they also found brown, green rexihe, and cream coloured bags

in their posession that they found Subash Balag Thakar travelling

in the mail wvan unauthorisedly that the applicants had

allowed him in the mail van that ©n inspection of the 3 hags
found in the mail van, they revéale& to contain the artidles
< C@’:‘.E&M‘ - N
viz.}t?ail cutter, ball vens, clothes of foreiign make and
detailed in the charge memo that those articles were suspected

to have been extracted from the V.P. parcels that they enguired

with the applicants as to the presence of Subash Bala Tagkar

-

in the van and as to the posession of these arpticles with

them, that they seized the same under a Panchnama that the

matter was reported to RBS policg station, Hyéhraba&, that

a case was registered in crime ﬁo.74/84 against the applicants
and another foi the offences uynder sections 420 and 409 gf

H e ) . .
the Indian ﬁ;gg%a Code, that a charge memo wag issued to

the applicants that a detailed enquiry was held into the ~
' : “l29.6.2%
charges that the encuiry officer submitted hig renort on 26250

that the Respondent-2 on going through the engquiry records, the

evidence placed by the Disciplinary authority|and also or

pehalf of the applicantﬁidisagreed with the findings of the
enquiry officer that the Respondent-2 found the charges
substantially proved against the applicants that the ResaondenteJZ

(W

accordingly passed the orders of dismissal that against the

s v
said drdersthé. applicants prefeggd avpeals to |the Respondent-1

T ' 1 .
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by the applicants in his order dt.31.8.89 that

B G

A .
that the respondent-1 after considering the impugned order:Ln
the appeals rejected the same and confirmed the punishment [that

the applicants and another who was found in the‘mail van were

prosecuted for the offence punishable under Section 52 of the

Indian Posts Act that the court of XIII Metr0901iton Magistrate

(Railways) found lack of evidence on behalf of the prosecu?ion
tO attract the ingredients of Section 52 of the‘Indian Posts Act

and gave benefit of doubt, 'thus' the applicants were acqultted

by the judgement dt.19.6.93 that, thereafter, on 28.6.93 t?

aPplicants submitted a representation to the ReSpondent-l for

reconsideration in the light of the acquittal by the court‘of

XIII Metropoliton Magistrate (ﬁzr Railways) that the jointJdis-

ciplinary proceedings were commenced on 18.5.87 andconcluﬁed

| e
without any murmur that at the stage of enquiry the applic%nts

oh 16.2.88 that the applicants participated in the enquiry

never submitted before the enquiry officer for ?taying the!

disciplinary proceedings till the conclusion of the triallin
the criminal case in CC No. 114/88 that Rule 81 ?f P&T Mann|al
Vol.I1l was deleted with effect from 16.1.89 that the appeilate
authority decided the appeals of the applicants| on 31.8.891

that therefore there was no violation of any rule in the PLT

mannual, that during 1988 there was no obligatibn on the iirt
f .

of the disciplinaty authority to furnish a copy of the re ”rt
of the enquiry officer to the applicants that the decision in
the case of Union of India Vs. Mohd. Ramjan Khan is prospe”tive

in‘Operation that the disciplinary proceedingSﬁkie conductkd

—

in accordance with the rules and adhereing to the principl

of natural justice that the disciplinary authority was not

satisfied with the findings recorded by the enquiry office#
|

i

Fhe acquit_gl of

the applicants on 16.6.93 in the criminal case by the court of

that the appellate_authority considered all the grounds ed

XIII Metropoliton Magistrate (Railways), Hyderibad has no hmpact

" on the impugned orders that the said acquittal does not i Jany

way alter the course of action taken by the Respondents 1 & 2
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that therefore there are no merits in the 02s and that the

be dismissed with costs.

The first contention of the learned counsel for t}
apr:licant is that the diéciplinéry atthority should have
stayed the disciplinary proceedings till the conclusion 0f

criminal trial. It is to be noted that -with regaxd £6 th

¥

o v . :
incident occured on 6/7.4,84in Rayalaseems Express at
- ;
Tandur point was the subject matter of a case registered

crime Wo.74/84 by the RBS, Hyderabad against the applicani
@ LY Vel -V 00

In fact, the investigation was completed and the
criminal trial was still under progress when the disciplil
authority imposed the punishment of dismissal. The applif
participated in the.enquiry through out. They cros%ekamil
the witnesses and the investigatiné officer. The Iavestiy
officer specifically statedlthat during the midst of inve:

. M
gation he was transfered and he was not aware of the finaj
o~

out—come of the investigation in the case.

The apex court in the case of State of Rajasthan
B.K. Meena (reported in AIR 1997 5C page 1§>has laid down
gquidelines as to when disciplinary proceedings could be s
+111 the conclusion of criminal trial; Reiterating the s;
view, the apex court again in the case 0f(1997 Supreme Col
Cases (L&S) 548) Depot Manager,fA.P. State Road Transport
Corporation Vs. Mohd. Yousuf Miye and others, explained

distinctive features of Criminal trial and the Disciplina

proceedings. The Apex Court has been pleased to oObserve

foliows at para-8 :-

" g A ALK AN >

The purpose of departmental enguiry and of
prosecution are two different and distinct aspect
The criminal prosecution ic leunched for an offenr
for violation of a duty, the offender owes to the
society or for breach of which law has provided
that the offender shall meke satisfaction to the
public, So crime is an act of commisdinn in viod

3.
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The departmental enquiry is to maintai# disci=
pline in the service and efficiency of nublic ser
It would, therefore, be exradient th-t the disci-
nlinery proceedinags are conducted and completed
as expeditiously as possible. It is not, there-
fore, desirable to lay down any guidelineS 3s
infloxible rules in which: the departmontal procee
ings may or may not be gthyed pending |ria1 in
criminal case against the delinguent officer. Ea
case recuiraes to he consideredi in the brckdrop of
its ovn frotz =nd circumstrnces. There would be
bar to proceed simultaneously with departmental
enguiry and trial of a criminal case uEless the
charge in the criminal trial is of grave nature i
volving complicated questions of fact and law,
Offence generolly imnligs infringement of nuhlic
(sic futy), as Aistinquishad from mere private
rights punishavle under -e#r crininal lpv. wWhen
trinrl for crianinal offénce is conducted it should
be in accordance with propf of the offence as. per
the evidence defined under the provisions of the
Zvidence Act. Converse is the case of' department

relates to conduct of breach of duty of the delin

enquiry. The enquiry in a departmental proceedinﬁs

duéhb-officder o punish-htnrfor his migtondock?

That the strict standard of nroof or apvlicabilit
of tlhir Evidence Act stands excluded is a settled
legal position. The enguiry in the departmental

- proceedings relates to the conduct of the delingu

officer and proof in that behalf is not as high a
in an offence in criminal charge. It s seen
that inveriably the denrtrimental enguipy has to
be conduct~d exneditiously so as to efffectuate
efficiency in public administration and the
criminal trial will take its own course. The nat
of evidence in criminal trial is entirely differe
from the departmental proceedings. In-the former
prosecution is to prove its case beyond reasonahl
douht on the touchstone of human conduct. The
standard of nroof in the departmental proceedinas
is not the same as of the criminal trial. The
evidence also is different from the standard poin
of the Evidence Act. The evidence recquired in th

devartmental enquiry is not regulated| by the Evig
Act. Under these circum~kances, what s required|
to be seen is whether the departmental| enquiry wol

seriously prejudice the delinquent in his defence at the

of fact to be considered in each case depending o

its own facts and circumstances.
Horlat X AR n

trial in a criminal case. It is always a questioF

" The a»plicants at no point of time had submitted

anplication before the gnguiry officer praying| for stay o

N

the disciplinary proceedings tillfthe conclusipn of crimi

eféqff trial. In fact the police submitted the charge s

before the court during the earlier part of 8B

case was registered in CC 114/88. The court framed the (

Avaden S<ec S Z c;é, e Tweion Poﬂs Actz .

2
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In the absence of any avplication from| the applicants

7 e -

there was no obligation oquart of the enquiry officer tog
postoone the disciplinary proceedings +ill the| conclusion

of trial in 2C No.114/88. They should have brought to th

i

notice of the enguiry officer through an application that

they were beiny prosecuted gieh criminally on the same se
s ownd 7 e L
of chargéLthat they would be nrejudiced in their defence.

The learned counsel for the respondents submi£ted before

us the entire records of the disciplinary proc

edings. [
We find no such abplication from either of theLapplicants,

-
- . o8 7
More over we feel it g%(not nacessary for the

dircinliary
“Uthority to wait till the conclusion of crimi#al trial.

The standard of proof in disciplinary proceedings

and criminal trial is quite different. Proof bevond reasonahle

dgovht is the rule anslicable to criminerl trinl, Prepondes
rence of probebilities and adherence to the principles of

>

natural justice are the two fundamental guidelTnes in the

=
A

disciplinery proceadincs. An employer wwy not be jurcifid
Lo continue an employee who i1s unfer cloud tilT the conclysion

of trial in a criminal case, for, trial in criminal cases

/1770L«m - .
~pf&?§ for years to conclude.

[

‘Iann the police zwmitted ¢hrrnn zheet in the
criminal case No,114/88 before the XIIT Metrop$liton Magistrate,
(Railways), Secunderabad, then the disciplinary proceedings

were at the stage of recording the evidences. TOn going
through the records it was disclosed that the enauiry ~utho-

rity had commenced racording the evidenne of witnesses on

N

PThalf of +hs discinlinory auvthornity.

Thore is no legnl »rohiniting for tho gagubry auiifn: i

te procend wwith the enculry.

Hence thirc contention of the aoplicant% is liable|to

,:}\’?e rejectéd. ‘




iﬁLl,, to the disciplinary athority. Tt is One and the

- 11 - |
|

Iikewise there is another contention t%at can be

-

considered at this stage. The disciplinary aut%ority impQ

the punishment on 22.8.88. At that time the chminal case
& Ce Nav trial

qu114/88 was pendinad. Now the apnlicants hﬂvﬁ cited Ruld

7 e

e 77 Mannual Vol.IIEL§ontend that the apnellate authorit

wag expected to await the decision in the criminal trial.
the other hand}the respondents in parﬁ—Z(bagewajoF theiv¥
N of the P&T M
counter howe contended th&t the said rule 81/wis withdrawn

effective from 16.1.89 and that the appellate éutho:ity de

the ;aﬁéeals . on 31.8.89., 1In reply the appl%cants submi!

that their appeak being d-ted 9:9.88 the &ppeaifshould hasf

been kept mending ~waitineg decision of the criminal trial

G

sed

Lnual

cided

t

the Respondents have produced £emet the copy of the proceddings

under which Rule 81 of the P&T mannu~l was wiéhdrrv:. It

Annexure R-III. i
AMerafore, there is no svbstance in “he conten&ion of the

applicints that the appellate authority should\have walted

for the decision in criminal +rial. ‘

The learned counsel for the applicantﬂsubmitted Ehat

the disciplinary authority impdsed the punishm#nt without
Ofticg ~
furnishing the copy of the report of the enqulﬁyiﬁo the ay

£ants and thercby their have becn deorived Tt is submit

+h~t *th=y have not bren Jiven aa op ortunity €0 sey acaing

the dilsagreement of the discipdinary ithority Li¢h the £

PEcorcded

Aoy the enguiry officer. The sald ¢ontrowergy ﬁas been set
" rest: by the Hon'ble Supreme Court of India in\the case "3

Bank of India Vs S.5.W@&h$L™ reported in 1?95(5) SLR @

honourable Supieve
‘15 bara=6 thoﬁbourt has been pleased to obcervT as under:

" S50 far as the second ground is co‘cornmﬂ,

we ar2 nnable to gee any substance in it. o s
fresh oprortumity i« contemrlsted by the regula-
tions nor cen such a requirement be deduced from
the principles of natural justice. It may be re
bered, that the Enquiry Officer's repoért is not
binding upon the dlﬂClOllnarv authorlty and that
it is opéen tothp discinlinery authority to come
to its o-n conelusion on the charaes. Tt is mot

in the nelure of an ar~eal from the Ej suiry Offig

is at

nli_
ted
t

ndings

at
tate

».,181

em-—

ey
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same proceedina. It is open to discirlinary
authority to hold the inquiry himself. It is
equally open to him to appoint an Enquiry Officer
to conduct the inquiry and place the entire recor
hefore him with or without his findings. But
in either case, the final decision is to be taken
hy him on the basis of the material adfuced.
This also annears to he the view taken b one of
us (P.P. Jeevan Reddy, J.) as a judge of the
ndhra Pradesh High Court in Mahendra [Kumar Vs.
Union of India, 1983(3) SLR 319, 324 and 325 (AP

The second contention accordincly stands rejected.

In view of the above nosition the contention of| the applig

is liable to be rejrctnd. lLocordin~ly it is réjected.

The applicants contend that the Panchnama dreparegf

N

g

HC) .

ants

=]

by the investigating officer i1s a concocted dodument . Theay

have taken this contention on the premise that the same dges

not contain their signatures.

It is an admitted fact that on 6/7.4.84 the annli

were on duty in section Z-29 in Rsyalaseema Exgress,running

between Guntakal and Hyderabad. The applicantsg were then

working as Mail Guard and Mailman respvectively.

The Inspector CBCID was on duty on the Rayalaseen|
Express. He boarded the train at Wadi junction. At Sadan

the squad noticed a person entering into the mail wagon in

which the aopnlicants wére on duty. At Tandur Point they ¢
the mail wan. The train reached Tandur point at 5.50 a.my
it finally reached Begumpet at 9.00 a.m. During this intg

the CBCID along with Panchas and a railway official search

the mail van where the avolicants were working: They found

cants

o

ntere&
and
rval

ed

Subash Bala Takar, unauthorisedly travelling in the mail van.

The sald Subash Bala Takar was an ex-postal employee of Guntakal

Division. The checking party noticed that the|applicants

. , C Mexing, T
Subash Dala Takar were posessing 3 bags. & brown reccehe
L.

and

bag

was in posession of Eswaraiah, the Mailguard. A cream cojoured

bag was in posession of Lakshmaiah, the Mailman. A red cploured

bag was found in posession of Subash Bala Takar. The Inspector
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|

checked the contents of these bags. The contents of these

baga are detailed in the chargememo. ‘

The applicants have not given any plausible explalb

nation for the presence of Subash Zala Takar in‘the Mail v?n.

It is their defence that the said Subash Sala Takar entere
the mail van along with the inspector and otherf. Further
+he applicants have not given any explanation for ths pose

ssion of articles found in their resnsctive bags.

-

During the disciplinary proceedings the disciplin
authority examined K. Appa Rao, H. Nagarajan, Mphammed

. . . . . . .S TonvesHaaling 7
Rahimuddin and Mir Tahir Ali Nasri the Enﬂpaéé&ng‘officer.
|

The learned counsel for the applicants| submitted
that moterisl witnesses were not examined in thp inquiry

that the alleqged Suhash Pala Takar was not examined in

the inguiry that he was a material witness that the TTE WHF

\
had come to the mail-wagon was also not examined, +th-t

the Panchnam» has been concoctad by the ﬂolice

Inspector that attestors to the Panchanamq were not

s and -
as
v

examined in the enquiryjithat this is =2 ‘c of
rde

D

[

no ovidicice aond  therefore, tho impugned o s are

not  sustainahle in law.

]

ary

The learned councsel for the applican?s in suppont of

various contentions relied uvpon theé decision 07 this BendH

in




- .(:L X
' i
‘ _/‘,.‘ -1 4. |

in the case of Zh. A7 na Rao Vs Divisional Operﬂting Sunerin-
|
tendent (M) and others reported in 1997 All India Services

Law Journal Page 355.

The fact that the applicants were on duotv in the

in Rayalasecma

mail wagon on that particular night of 6/?.4.84ﬁﬁs not in.
dispute. The fact that the Inspectinn Officer fntered the
mail wagon for search along with Panchas is borne out by the
daily report submitted by K. Eswaraiah, Mail-gu\rd-#vff lg at
Exhibit/P=l.- -It.ds.allegéd that--after the.inspector.¢onducted
the: sedrch the daily report. Bas been altered. )
& 7 7 /However. the " 7 - fact remains that thc invesfigating

officer entered the mail wagon at Tandur point. The alterption

has been made to suggest that the inspector and‘panchas entered
% the mail wagon at Wadi. The evidence adduceF before the
ehquiry officer has been perused by us. The Enquiry Officer
clearly
hasfstated at Wadi Railway Station they found an unauthorigsed
person entering into m~il wagon and that they kept a watch
on the Mail wagon till it reached Tandur. Since the ;unadthorised
/ Yot -

person . did%~ alight  from the mail wagon even at Tandur point

ehtered
they suspectedfand made search of the mail wagdn.

Now the applicants have come out with la theory that

A
a false base has been foisted against them. THe%Fispute the

preparation of Panchnama, they dispute the strTnger i.e..3ubash
Bals Takar travelling in the mail ' van. unauthorisedly and %hey

dispute €ach and eyerything. | 1

When the respondents served articles of charées an
the applicants on 26.2.87 i.e. about 2 vears 1d months later
they submitted an explanation to the charqe mejo_synphg? denying
the allegations made in the charge memo. When certain fadgts

personal - A
which were within theisé%nowle&ge regarding concoction of |Panchnama

I
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and bringing th2 str-ncer viz. Jubash Bala Takar into the

mailvan, we feel that these facts should have been broughts

in unambiguous temms in the daily report. The daily report

's)

out

hasS been prepared by K. Eswaraiah. It contains the first hand

information and the immediate version of the incident.

In exhibit P-1 no such details have been incorporgted.

In exhibit P~1 it is no vhere stated that the police inspegtor

entered the mailvan, threatened him and prepared the panchinama.

From the evidence it is disclosed that Panchanama was preppared

from 5.50 a.m. to 9 a.m. i.e. till the train reached Begumpet

from Tandur point. Even the applicants cross-examined the

witnesses suggesting $o many versions regarding panchnama ind

the presence of Subash Bala Takar. We have gone through t
evigentiagy material placed on record by the disciplinary

authority. We feel that the applicants failed to bring to

the notice of the higher authorities if any high handed act

2
were committed by theICID Inspector. They would not have |

Quiet when the police inspector entered the mailvan and prk

pared a Panchnama.

It is the case of the podice Inspector that in thg

mailvan he noticed 3 bags. Eswaraiah, Mailguard was carryfng

a brown rexine bag. M. Lakshmaiah, Mailman was carrying a

cream coloured bag and Subash Bala Takar was carrying a regq

coloured bag. If really Subash Bala Takar entered the mail

van along with the inspector of police then in the ordinary
- %MU&T\ .

course Of things there should have been only 2 bags). But

police inspector under the panchnama recovered 3 bags. 1In

the 3 bhags the inspector noticed certain articles detailed

the Panchnama. It is the case of the Disciplinary Authorit

that these articles ”h%f? might have been unauthorisedly es
rw - -
fromAmail bags or VP Parcels. The applicants had not giver

satisfactory explanation for posesgion of the bags as well

the contents in the boers.
a Panchnama.

Hence the inspector geized then

A1

~+

the

in

Y

tracted

any

as

under




in the disciplin:ry prore-dings the standaxd of

(v

proof iz the nrevonderence of probabilities. In the diséiplinary

is . 1

proceedings there(hothing like burden of proving beyond doubt.

It all depends wupon the nature of the charges made againstg

the
the dekmguent servant. In certain proceeding< furden of pj
e

may fall on the -delinquent em'ployeo to estahlish\ hig innoce;
We feel it proner to recall hazf-tha observations of the H
Supreme Court of India in the c;se of Orissa Mining Corpor:
Vs. Anand Chandra Prusthi, reported in 1997 (1) SLR P.287.

In parsS5 & 6 the Lorsships have observed as follows:-

In a disciplinary or a departmental incuiry, th

question of burden of proof depends upon the natuy:

of charges and the nature of explanation put
forward by the delinquent officer. In this sense
the learned counsel for the applicant may be .
justified in complaining that the standard of
proof stipulated by the High Court in this case
sounds inappropriate to a disciplinrry inQuiry.
At the same time we must say that certain obser-
vations made by the in~uiry officer in his report
do lend themselves to the ¢riticism offered by
the High Court.

On a consideration of the totality of the
facts and circumstances of the case including
the nature of charges we axe not inclined to
interfere in the matter. The position with res-
pect to burden of proof is as clarified by us
ereinabove viz. that there is no such thing as
an absolute burden of proof, always lying upon
the department in a disciplinary inguiry. The bur
of proof devends upon the nature of explanation
and the nature of charges. In a given case the
burden may be shifted to the delinguent officer,
depending uoon his explanation. For example
take the first charge in this case. The charge wa
that he made certain false notings on account of
which loans were disbursed to certain ineligible
persons. The respondent's case was that those
notings were based upon certain documents produced
and certain records maintained by other emvloyees
in the office. 1In such a situation it is for the
respondent to establish his case. The department
is not expected to examine those other employees !
in” the office to show that their acts or recowds
could not have formed the hasis of wrong notings
made by the respondent.

- .18
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In view of the principles ennunciated above we' fee

that there must have been some kind of explanatipn from the|

e

applicants and that explanation is not forthcoming. Ihen t
!

applicants admitted themselves to be on duty on Fhe night off

6/7.4.84, that certain incident took place in tHe mailvan tLe
6#wha+puo,hé

if the incident was as per the version put forth nothhen

‘

. Eswaraiah, Mailguard should have reported to Ithe higher
|

authorities then itself and should have mention%d the said

facts in det~il in his daily report. The incidénthas take
s N % B - |
place between 5.50 a.m. and 9. a.m. Lwhllp the Q@yalaseema ¥

moving between Tandur point anéd Begumpet. The applica
|

wWas

did not whisper a word at any time between 8.4.84 and 10.3
Tswaraish the mailquard

\
-licants have now takenl

The daily report furnished by the

aD5

e

not disclose anything which the

efforts to prove %heir innog¢
|

non-examination of the TTE on duty who visited fthe mailvan|

ag @ kind of defence in their

and non-examinofion of Suhash Bela Takar did not in any w3
' |

affect the credibility of the evidence relied upon by the ||

gisciplinary authority.

plinary authority is sufficient enovrgh to Dprove thn miscor

Even to this day, Ehey have ngt

on nart of the anplicante.

explained the presence of the bags and their contents in the

tm&~@4

~loffices
\

brourht these thrpe bags and

mailvan., It lS not their
i
thevaifing narty themselves
!
nlanted the bags in the mail van to implicate them. We £
|

sifonnn relied upen by the ¢

Y Rt
LAY

no reascmato dishelinve

~1linary suthorityr.

o Disciplinary Authority and the aqpallate au

/
1 J‘E-’RCE/ -
have clearly analysed the :&ﬁﬂ%@ﬁﬁ and rlwhtly disagreed

Afgrz_

the findings recorde& by the encuiry officer in his repo%

[
\

Further as already observed the emnldéyer is not
\

£0 ewoit till the Aecision in th- criminal tr?w1 hefore

o |

n

(¥

The evidence relied uﬁon by the qiSCi—

Jﬂuct

ority
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initiating the disciplinary proceedings. Even the registration
of the FIR by the police does not debar the disciplinary autho-
rity to proceed with the disciplinary action against the

delinquent employee. i

The CC 114/88 ended in acquittal on 16,6.93. By
+hen both the disciplinary autho:it? and the appellate autho-

rity had concluded the disciplinary;proceedings}

' In our humble view finding of guilty iﬁ departmental

proceedings is not obliterated by the subsequen£ acquittal |of
the appLicants on the same charge in the criminal trial. (See

K.P. Gour Vs Union of India (1991) 15 A.T.C. 190 {Jabalpur Bench.)

We find no reasons to interfere with the impugned

orders. In the result there are no merits in this OA.

The OAs are accordingly dismissed.

No order as to costs.

(A copy of the order be kept in the records
of the 0O.A. No. 218/95)

(Enquiry proceedings consisting of 4 files
have been perused by us and returned to the
learned counsel for the respondents.)

(R. RANGARAJAN)
MEMBER (ADMN, )}

Date: 25" M\q‘c\j j
v U :
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