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(Judgement of the Division Bench delivered by Hon' ble shri,
T.,Chandrasekhara Reddy, Meégnber (Judl,) .

|
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|‘l : This is an applicati.on filed by the applicant

! herein under Section 12 of the Cenfral Administrative Trikaw

| nals At to quash the order of dismissal of the applicant dated
21.3.90 Lsned by the third respondent and to pass such

Oother orders as may deem fit and proper in the ci rcumstances
of the CasSe,

24 The facts glving rise to this 0A in brief may be

"stated as followg.-
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3. Tl'le applicant while working as UDC in Weapon Equipment
Depot, Bastern Naval Command, was transferred to the Headw
quar ters Eastern Naval Command by the order dated 5.7.85 and
he repori;éd for his daties in the HQrs Eastern Naval Command
on 8,7.85 On 10.7.85, he was suspen-ded from service by the
2nd respondent herein, On 9,10.85 he was served with a charge
memo urder Rule 14 of the CCsS(CC® Rules 1965, Seven C harges
were franed as against the applicant. The first charge being
that the applicant fradulantly omitted to publish his *leave
not due' particulars for certain dates on which he had been
granted leave. The second charge being that he £radulently
tampered with the second page of the leave order dated 12.1.84,
substituted the seame by another page to show as leave not due
particalars granted to him, have been published whereas the
same were notr in fact published. The third charge being that
he had.dananded from one Mr. Nookargju, AsK a bribe of Rs,3000
for the mrpom; of removal of fradulent éntries in the service
documé.nts of the said Mr Nookarajue. The fourth charge belng
that the applicaznt had unauthoriéedly passed official infor-
) mation per-t';aining to the alleged fradulent entries of Sri.
K.Nookarzju tO the Visakha Trade Union Courcil., The £ir th
charge being that the applicant had refused to &ccept the
6’:’ ficial letter dated 25.3.'85 isaued by the Offic~.er-§in..0h&rge;.;
Weapon -Equipment Depot; Vigakhapatnam calling for the appli-
canf-fs explnation ‘for unauthorisedly passing of ficial inforw
mation to Visakha Trade Union Council in regard to the
service document of Sri K.Nookaraju. The sixth charge being
that the applicant refused t0 recelve warning letter dated
30,3,85 for using improper amd derOgatory language in his
representation dated 5, 2‘.8 5. The seventh charge was that
he was &n the habit of refusing of official letters and the
instance cited were dated 26,3,85 and 30.3.85. A& régular Officer
was appointedto inquire into the sgid charges as against the
applicante The Enguiry Of ficer, af ter conduc ting inqulry
._.3




,\?.‘passed against the applicant and bringing the applicant under

®

deamed suspension. In view of:-the directions of this Trihunal

in'0a 171/89, the applicant was given opportunity to.sulmit his

objections to the enquir§y report by the Disciplinary aisthod ty

and alsO tO raise the contentions referred x® in paraé of the

judgemen t passed in OA. 171/89., The applicant sulmitted his

objections.on 30,1.90; The applicant filed 0A.203/90 against the

deemed suspension ovizder dated 5.1.90 as illegal. The applicant

also filed OA 154/90 challanging the conpetence of the disciw

plinary ‘authéritity to impose major penalty. Both the 0As were

dismissed by this Trilunal. The 4th respondent . imposed on the

applicant, the penalty of dismissal from Service as per his.

orders dated 21.3.90. The applicant questioned the said order

dated 21.3.90 by filing 0a 303/90 contending therein that

Article 309 and Article 311(2) angd CCs/CCA mles are not appli«

Gahle to him who™ is a defeice persénnel, 7The applicant also

raised the same contentions raised in Oa 1’75/89 in oa 303/90,

All the contentions raised by the applicant were negatived for

a second time vide judganent dated 8.3.91 passed in OR 303/90¢

§n the said order dated 8.3.91, the Bench held if the 'applicant

.n;jq,S aggrieved BE the dismissal order dated 21.3,90, the next

course open tO him was ¥ zppeal 4§40 the applellate authority

which the applicant had not chosen to do 50 and as the applicant

had not exhausted all the departmentzl remedies avallable to. him

bef ore approaching this Tribunal eventhough the time limit for

pref-erring an appeal was well over, directed the applicant, if he
] .

desired to prefer an aPpeal within 45 days from the date of

receipt of order passed in 0a 303/90 before the campetent appel-

late authority., A direction 'was algsc given in the said order to

the appellate authority to dispose ©Of the appeal of the aPplicant

within the time limited allowed tO the aplicent. The order

passed in OA303/90 also directed the respondengs to give 2

personal hearing to the applicant if the applicant

- ‘ ’ ved
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desired the sagne. &S against the orders passed in 0a 303/90

|
the applicant preferred an appeal in Sipreme Court instead of '::1

appealing to tﬁe competent appellate authority. The Hon'ble

. , ) Y
Sipreme Court as per its order dated 25,9.92 dismissed the 'y

i
sLp f£iled by the applicant. Lhe After dismissal of the sald "
pref err ed

SLP by the Hon' ble supramne Court, the qmlic@t had Trétperad “l
{

an umeul to the competent appellate authority on 12.10,92. j.“'
i
|
the competent au&:onty as tirne barred, The present 0Oa is filed
to set aside the dismissal order dated 21.3.90 passed by the !

AThlS Bench was mformed that the said appeas. was rejected by

3rd reépondént as already indicated above,. p
5e Counter is £iled by the respondents opposing this Oa, "*.l
64 ~ We have heard Par;t;b-in-person and Sri NR Devraj, St...ndingza
couneel for ﬁae résponsents. T ) ?}l
Te " The ma'in. argument on behglf of the respondents is '"l
that this Oa is liable tO be dismissel on the principles Of res
-judicaté/cénstmctive resjudicata, NOw, the main quéstion that

1

‘has got to be decided in this Oa is whether this OA is hit by

principles of resjudicata in viéw of the judgement in OA 171/89. .
The main conia'ztion c?f the applicant iss that the third resw '
pt—mden*;: Flag Offider C&mﬁanding_in_chief, Eas tem Naval Cannand.-.!
vis@cﬁapémz;m is designated as only appellate authority as per
Presidential orders d;ted 13.9.‘f9, and, it is not open t¢ the
third respondent to exercise the powers of disciplingry authori ty-
and as such, the third respondent was not canpetent to pass
orders of dismissal dated 21.3.90, as égainSt the applicant.

8. As already pointed Outi, while narrating the facts of

this OA, OA 171/89 was filed chzlledging the dismissal order
dated 37.2:89. Rhe very sane pleas that were advanced in the
earlier 0a 171/89 have been advanced in the present 03 326/91
alsC.Exhibit A4 to this 0a (326/21) is the copy of the judgar‘t.ent
"éassed in 0A i71/89. As ctuld be seen from para 6 Of the judge-
-ment pass in 03 17 1/89, the contentions that was raised there

was that the third respondent hereln was nO;t the canpetent

authority toO impose the punishment of removal from service,

..iS/-*



since he ha@ been Vested only with the powers Of appellate autho.

LY

LN 3 . 5 . *e

rity as per Presidentisl Order dated 13.9.79, The Bench that
dealt the matter in 0a 171/89 after refering to the decigions re=
por‘ted in AIR 1938 Cgalcutta 49 Monmotha Nath Vs Director of

Public Ihstruction nd AIR 1965 s 1103 State of Madras Vs.C.
sundaram and AIR' 1982 sC 1407 Sampuran Singh Vs.State of Runjab
had rejected the contentions of the aplicat and had éatEQOrically
held that the third respondent was competent to pass the sald
orders of dismissal as agalnst the appliéant. . '

9, As already indicated, the Bench in O{A 171/89 af ter setting
aside the dismissal order dated 27.2.,89, ramitted the matter back
to ;:he Disciplinary mthoritg for limited purpose of hearing the
con;:ent:l:ons of the applicant as naratted in para 6 of the judge-
ment in Oa 171/89. As cculd be seen fram the para 6 of the judge~
men;: in OA 171/89, it is clear that the applicant had raiszed

the conteritions therein(O.a.171/89) 1-:hat the documents not origi«
ndlly cited were marked in evidence without giving him inspection,
gha:t the complaint of Nodkargju forming the subject matter was

never furnished to him, He has §lso raised the plea that due to

non-fumishing of the enquiry report that he had been denied,
r'easo;lable opportumity. As 2lready pointed out, the Enquiry i
Officer-?‘s report had bem'fumi_sh‘efi ro tl'{e applicant and the a;pli-;
cant had élsq sulmitted his objections for the same t¢ the Dig-
Ciplinary authority, It is only af ter camplying vd th the dira:f-
tions in 07 171/89, that the orgiexr of dismissal dated 21,3,90 had kn
beeni passeds as the present contentions raised by the applicant,
mamely 4th respondent herein was nof:_cqnpetent to0 initiate disci-
Plinary pro?efadiz_:gs as against the épplicant and that the third -’
respondent was not competent to pass the order of dismissal as
against the applicant, were the issues that were raised by the
applicant in 0a 171/89 also. As agalnst the findings in O 1-71/39'
with regard topowers of 4th gid 3rd respondents to initiate dis- |
Ciplinary proceedings and to pass order Of removal as against the
applicant, the applicant had not chosen to prefer an appeal to the

Supreme Court, SO, the said findings had became final, S0, in view of

0.-06/-



‘disciplinary proceedings initiafed as against the aplicant .

. the erroneous £indings also would bind the parties until they ‘

e, 6 e ’ I[l

of the f£indings in OA 171/89, it has got to be held that the ;"l‘
‘I\»

|
are valid in law and that the order of dismissal of the applic ant

.by the third respondent is also valid in law and that the 'Bnirdl{’

respondent had every power to dismiss the applicant fram servicg

as a measure 0of punishment.No doubt, it is contended by the l\’

applicant that the said findings in Oa 171/89 are erroeneocus, li

Even accepting for argument sake that the findings are errmemé‘i.»
i

are set aside by the competent court of laws The fact that 'I”
: |
the applicant had not preferred an appeal as agalnst the judgea'

ment in OA 171/89 as already pointed out is not in dispute. As

the findinigs in 0a 171/89 had became final, it is not open for

the applicant to raise the very same pleas in this 0a that had |
. |

alreadf been raised by him in OA 171/89 with regard to the
. |
legality of the Disciplinary proceedings mnd the campeternce of &

the third respondent to impose the punishment of dismissal II
of the applicant.

20, It is contenced on behalf of the respondents that this
Oa is not at all mainta:‘.nablé; in view 5f the judgament in 0a |
303/90, 0a 303/90 was filed by the applicant for the following
relief a,

(1) To d@udsh the impugned order No.,CE/9103/7 dated 21.3,90

o under aArticle 311 of the Constitution based on the
charge memo No,CE/9103/7 dated 9,10.88,

S (iL) To declare that Articie 311, 309 and CCS(CCA) Rules,65

are not applicant to Def ence Civilians based on the law
declared by the Suprdne Court vide their defision ree
ported in AIR 1989 SC 662,

(iid) To order the respondents to Eestore the CBS(CCA Rules
‘ 1952 particulariy to def ence civilians until new rules
if any framed at a later date under Articlé 310 of the
Constitution instead of allowing the respondents to
- £0ll0w- the pracedure under CCS(CCA) rules, 1965 which ig
_ declared as illegal by the Supreme Coarts

{iv) .To quash the delegation of powers preséntly held vide

o order No} Cp(L) /4035 dated 4.8,79 under Rule 9(1) of the

: CCS(CCa) Rules 1965 in respect Of Appointing Authorities
and Ministry of Defence order No, 5(18) /79/D(Lab) dated
13.9.79 issued under Rule 12(2) (2) {a) of CCS(CCa) Rules
1965 in respect of Disciplinary aythorities in vigw of
the law declardd by the Supreme Court in a case ‘reported
in AIR 1989 5 C 662supra regarding the non-applicability

- . ' OE- .'7
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of Article 331,309 gnd 'CC3(CCA) Rules, 1965 f ramed under .
Article 309 of the Constitution and also on the groumd 4

that these rules w ere framed after 8 years of the K

appointment of the spplicant, S

(v) To declare that the suspension arder No,CE/9103/7 dated‘-i‘i
3 10.7.85 chargememo No.CE/9103/7 dt,9.,10.85 appointment Of|
the Enquiry Of ficer vide order No.,CE/9103/7 d+t.30,11.85, .

‘and the appointment of the PO vide order NoJCE/9103/7 dt..

30,11.85 as illegal since the above orders were passed by!

the 5th respondent (i{n 0a 303/90) who maintains no locus *

standi in case of the applicant 8§ the applicant was work-

ing under a Captain of Cammand Sapply Of fice and “that t‘hef&

Captain also maintains campetency of a Risciplinary Auth Om

rity to impose minor petalty on the statf working under ',

the 5th respondent (in 0a 303/90), ) !

I

- "
(vi) TO declare the actionof the Respondents 3 and 4 as violae d
N tive 0f Article 141 of the Constitutionof India since the
impigned order was issued contrary to the law declared by ¢
the Supremne Court in the case reported in RABR 1989 SC662; "

(vii) - t0 =2award suitable cOsts.

11
he

It is also the contention of the applicant in this Oa that

. raised
is not govemed by the CCs(CCa Rules which plea he had Xufer

in 0a 303/90 glso.

Dealing 'with the applicability of CCS(CCa) Rul es,

the Bench had held as £0llows ar page 11 of the judgemént z& in
0a 303/90,

"In this application, the maln contention of the aplicant

: .-is that he is not governed by Article 309 and 311(2) of the
Constitution- and that the CC3(CCa Rules, '1965 are not applia
Cable to Defence Civiliangy - While sdvancing the arquments
in- the earlier petition, he had only urged that the docu-
men+ts were not supplied to him before the punistment order
~was given., 1In the earlier 03 171/89 he had not ralsed this
legal issue of the applicabklity of otherwige of the €C8
(€C4 Rules, 1965, . We £ind fram the.Judgement dated
-~29.'11.89 in SA 171/89 that the leamed counsel f£or the
respondents therein had raised this issue and argued that
even if there infimaties in the camduwt of the enquiry
against the applicant, they did not matter Since CCs(CCa)
rules, 1965 were not applicale to him. The respondents -
therein relied on the ground that the rmles framed under
Articles 309 and 311( 2) of the Consttutlion were not appli-
cable to the applicant. After dealing with this aspect
in considerable detail, this Tribunal held:=

-~
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nCivilians in defence services can claim the right to

a reasonable opportinity whenever the provisims of
article 310 have not been invcked by application oOf

the CCS(CCA) Ruless The miles framed and extended to
such employees would-be valid rules and are deened to h
have been franed to subserve to the principle of & audi
alteram parten' and the equdlity clauses tramed in the’
Constimtion.*;"*

Summerising the whole issue vide para 11, this Tribungzl had
observed in 0a 471/89,

(i)

(i)

(114)

(iv)

aprom the farious cames cited as discussed in the
~‘px.‘eceezdzl.ng paras, the following legal propqsitims
would emerge in regard to the rights of civiliane
employees in the defence services:

Those empldyees are not entitled t0 the benefits Of
Article 311 of the Constitution ¢f India when their
services are sQught to be teminated under Art,310

of the Constitutién. They cannot als® claim ridhts
similar analogous to the richts conferred under
art,311 even by virtue of the service rules since

the sergice sules must confam o the provisiams

of the Consj;&m tion., any rule which eradicatés or
1limits the powers of the President/Governor under
Article 310 would be ultra wires.

The power underarticle 310 can be eXercised by aay
minister of officer under ﬁ'lé rules of businecs £ ramed
either under the Artifle 77(3) or under Articleli6(3)
or in eXxercise of -powers vested in them by mles £ ramed
in this behaif, that ig, the pleasure of the Presidenc
or the Govermor can be exercised by a Minister/Officer
on whom the President or the Govemor confers or delew
Sates the powers, '

The rig¢ht to opportunity by reason of applicability

cf the principles of naturgl justice is expreésly
excluded to defehce enployees and civilian employees
in the defence services when their services are temmi.
minated exercising the *pleasure doctrine'hy virtue Of
Article 310 read with Article 311 Of the Constitution
of Indlae -

where the Power under Article 310 of the Constitutimm
has not been delegated-by the President and the appoint
ing authority/disciplinary authority sSeecks to remwe
such an enployee, without affording him a reasonable
opportunlty, the exrrcise of such @ power would be
contrary to the rule "audi alteran partem’/principles

».
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of natural justice and would be arbitrary and viow
lative of article 14 of the Constitution, The pro. .’
cedures prscribed by the Govt. in such cases Vize, v
applying the. CCS(CCA) Rules is g valid procedure and
_ su.sez_:v'es or satisfies the test of audi alteram partam,,
Consequently, non-complignce of the rules in such cgse’
‘would. be illegal- and ultra vires of Article 14.%. !

124 S0, in view of the findings of this Trikudal in 03 171/89 ,
and 0a 303/90, the plea of ‘the applicant that he is not govemed

by Article 309 and“ 31:}__('2) of the Consctitution and that the

CCs5(CCa) Rules are not applicable to the applécant,falls to the
ground, as the sald findings' had become £inal, 8o, none of the
legal contentions raised on behalf of the applicant can be sccepted
in view of the earlier judgements passed in Oa 171/89 ana Oa 303/90,
A3 already pointed out, while narrating the eX facts givirfg rise |
to this Oa (Oa 326/91), the applicant herein by Judgement dated
8.3.91 padsed”in 0a 303/90 was pemitted to prefer =n appeal tO

the canpetent atthérity as against the dimmissal order dated
21.3.90 passed against the applicant. The applicant had not

chosen to approach the competent anthority as pemitted by this
Bench within 45 days from the date of receipt of the order pasged
in 01;{ 303/90, As already po¥nted out, the applicant preferred a
Spe:ial Leave Pétition in the’Hon'ble Supreme Court of India
against the judgement dated 8.3.,91 passed in 0a 303/90. The sup
was dismissed by the'Honl’ble Supreme Court as per its order dated
25.9.92. S0, .the Bench judganent passedin 0a 303/90 had becane
final. It is only after the dismissal Of the #s SLP on 25.9,92
that the applicant had preferred an appeal tO the ccmpe.tmt
anthority. We are infommed that the said appeal had been rejec ted
a8 time barred, Aas the applicant did not prefer an appeal to the
c anpetent authority against 'the order dated 21.3490 as per the
directions of this Tribunal, the liberty given to the applicant
al s¢ auvtbmatically ceasés, as he had chosen to appeal to0 the
Supreme Court, as zgainst the ocrders éated 8-3~91 passed in OA
303/90 ang as the Supreme Court had not given any tiem to the appli-
cant tO prefer an appeal tO the competent authority as ageinst the

dismissal order dated 21.3.90, certainly the appeal preferred by

-
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the aPplican t before the afpellate authority on 12.10,92 had -
bectne time barred, S0, as the appeai nreferresi by the aPplicant
bef ore the appellate authority, after dismissal of hig gp by the
Supremne Court had become time barred, thediamissal order rassed by
the third respondents dated 21.3.90 had becane final, S0, in
view of the facts and circumstances herein, t0 go into the.merits
Of this case will ba fuitle exercise a@hd 80, we are not inclined
tO g0 into the merits of +this Casee \

13, It is vagmely @ontended by the applicant that the earlier
Oa 17ﬁ1/89 had been fileq as against the dimlissal order dated

2742489, whereas the present On BBHARR 326/91 is filed as agains ¢

. khe dismissal order dated 21.3,90 znd as the Present OA 1s filed

On seperate cause of action that bhis 0a ig maintainable., The

fact that .the applicant had algo filed Oa 303/90 for the Very sgne

rc?lief he has asked for in this Oa (326/91) cannot be forgotten,

A5 amatter of fact, the present (Oa 326/91) 0a 303/90 and 0a

- i71/89 are based on the same subject matter'and the issues involv

are also the same. Even acdepting the contentimms of the appli-

cant that the dates of disnissal order in Oa 171/89 and in this

- OA atd different , the JuGgement in the prior action, namely

in 0a 171/89, operates as estoppel with regard to the matters
in issue gnd points controverted upon the detemination of which
the finding of verdict- was rendered, S0, that being the position,

it is.not open for the applzcant, to dontend that the present

0A is filled on a seperate cause of action other than in 0a

171/89 and, that, he has got @ right to advance all the pleas
raised in 0A 171/89, Aas already pointed out, . findings in 0a
171/89 operate as a bar to the present OA 326/91.. It is not opem
for the applicant to raise the very same issyes herein which were
negatiliw} atéd by this Tribuhal i 0a 171/8%. Ih the result .: we
see no merits in this OA and hehde, this OaA is liable t0 be dise

mis~e;i and is accordingly dismissed leaving the parties to bear
o "

RAL O Co s B
| CERTIEIED 0 BE},;‘TK X XX X "
(‘ %&l t“g Q’CSLZ:D‘ e 2 Srpwn




1

2,

3.

4,
Se

6.
7.

8.

! o

; " COpy Lo '

The Secretary, Ministry of Defende, DHO PO,New Delhi-11,

The Chief of the Naval Staff, Nav gl Headquartera,DHQ PO
New DG'lhl'-ll-

The Flag Cfficer Commandlng-in_Chlef E.a.:tern N av al 'C-'omm;-ar.a_|
Vlsakhu‘s_ a3 &'11—14 .

The Chief Staff Of ficer (P&A), Eastem Naval Command,
Naval Base, Vlaakhupatnm-l*l

One @Opy to; Sri Ch, N«ruyanachazyulu(Party-mper.;on), |
E/1 Pallava Park, Kanch.arapalem,P,O, ,Visakhapatnam

One cOpy to Sri N.R.,D&vraj, Sr.CGsC, CAT, Hyd,

One spare copy

One copy to library.

//TRUE COpY//

(CH, NARAY ANACHARYULU):
P arj:y.:.in-person ..
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and

1) Secretary M of D, b
DHG PO,New Deihi~110011

2) Rixmzix Chief of Naval :
Staff, I"IQ DHQ PG: “ i
New Deihi®»110011 3

3) Director of Civ.persmnel

N NHGQ DHQ PO, New Delhi=11

SR . : 4)Flag Officer Cornniandji.ng.in..

Chief, HNC, Visakhapatnam-14
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ENC, Visakhapatnan«-530014.
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