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0.A.N0.1481/95,  Date: £; -3-1996,

JUDGMENT

|
{ as per Hon'ble Sri R.Rangarajan, Member(administrative) ¥

The applicant in this 0A while working as Deputy
Government Sxaminer of Questioned Documents (DGEQD for
short) at Central Forensic Laboratory, Hyderabad was
issued with transfer order dt. 29.5.1995:bearing No.6/26/91 -
Admn. {(Part II) (Annexure-2) transferring him to Calcutta.
The said “transfer order was a§§ailed injOA No. 673/95 which
was disposed of by orders dt. 9.10,1995, The Director
General, Ministry of Home Affairs, Bureau of pPolice zesearch
and Development, New Delhi, (R=1 in thaé OA) was asked to
dispose of the representation of the applicant dt, 1,6,95
keeping in view the contentions raised in-that OA eand pass
speaking order in regard to the transfe; of the applicant,
Liberty was also given to the applicantlto approach this
Tribunal if he is aggrieved by the rep1¥ to be given by
Re=1 in that OA. R=l in that Oa disposed of the represen~

tation of the applicant by impugned proceedings dated

10.11.1995 vearing No.6/5/95-Adm.I {Annexure-1).

2. | Even before the disposal of 0A 673/95 the records,
which lead to the transfer of the appli&amt from Hyderabad
to Calcutta in the same capacity as DGEQDQJCentral Forensic
Laboratory'were called for. The recordg which were perused
reveal that one 5ri H.M.Saxena who was also working as DGEQD,
Central Forensic Laboratory at Calcutta:at that time Wad
applied for transfer to Hyderabad and that request was

accepted by the competent authority., The records does not '
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reveal any reason for transfer of the anolmcant from .
from Calcutta to Hyderabad

Hyderanad to Calcutta and Sri Saxena (R<+3)/ except

for the reason that Sri Saxena had requésteg for trans-

fer to Hyderabad. In view of the fact that no reasons

were indicated for the transfer a direction as above

was given in the QA reisrred supra.

3. The present impugned order dt, 11,11,95

which was iSsued in pursuance of the directions in

oA 673/95 states that the applicant herein was trans-

ferred to Calcutta amﬁmxxkxﬁﬁmxkxmxmxxikk with an inten=

tion to £fill up the wvacancy that wouldfarise after the

retirement of one Sri H.3.Tuteja, DGEQD at Cylcutta on
as he is senior to R=-3

31,5.199¢. It also states that the trynsfer of the

applicant and R-3 has been done keeping in view the

request of R-3 for transfer foom Calcutta to HAyderabad

and also in public interest and in the exicencies of

work. Thé memo dated 10,.11,1993 is assailed in this 0.A.

4, In the reply statement filed by the respondents,
which is very short, it is stated that "transfer of the
applicant to Calcutta is in public int2rest and for the
smooth functioning of the organisation and that tkansfer
was ordered on administrative grounds®, R-3 though

;the
received /notice, did not file a erly nor he represented

his case either personally or through his counsel.

5. From the above replies given by the oxficial
respondents, one can come to a reasonable conclusion that
the transfer of the applicant herein to Calcutta and
posting R=3 to Hyderabad has been doﬁe on the basis of

the request made by R-3 to come to Hydefabad from Calcutta.
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#hether the transfer ordered transferring the applicant
from Hyderabad to Calcutta and R-3 from Calcutta to
Hyderabad is in the public interest and for administra=-

tive reasons is the point for consideration in this OA,

6. The learned counsel for the applicant submitted
that the t-aﬁsfer ordered @xxccaxax, for accommodating
another person is held as discriminatory by caT, Ahmedabad
Bench reported in ¥ 1991(1) ATJ 243 - D.R.Sengal Ve ghief

post-iaster General and Ors. §. In that OA one Sri K:C,

" Raval was ordered to be transferred from Rajkot to Gandhi-

nagar at his own request anmd costs and the petitioner

Sri Patel in that OA was transferred in public interest

to accommodate Sri Raval. In that context, itwas held

by CAT in Raval's case that accommodatinglﬂr.Raval and

retaining Mf.Patel together gave a strong:presumption

in favour of the petitioner, regarding discrimination

and arbitrariness of the orders, Here also the transfer

of the petiticner and posting R-3 in his place lead to

the presumption that the petitioner was discriminated

and hence the transfer orders issued afe arbitrary.

Ta It is stated that R=-3 was trénsferrad to Calcutta

only in 1994 and transferringz;gck to Hydérabad before

completition of his tenure at Calcuttalis;nqt called for.

Normally whenever the transfer _is ordéiéﬁi”1}xiﬁxxnmmbbbaac
transferred ‘

the /incumbent has to be kept in the transferred place till

he completes the tenure unless there is a strong reasons

to bring him back to his earlier place of posting. In

this case no such contingency has peen brought out.
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only reason given is that R-3 wanted to come to Hyderabad
for personal reasons and hence he was transferred. The
applicant also wants to be retained at Hﬁderabad for his
personal reasons., Taking a decision in favour of one

or the other should be on the basis of need and other
relevant factors, but in that noting in the file which
led to this transfer, which I bhad peruseé earlier, did
not indicate any such analysis of the need. Evgn in the
impugned order dt, 10.11.1995 no such neéd/reasons were
brought out to bring R=3 to Hyderabad except saying that
it has been done on the bas$#3f request‘of R=3. Hence,
one cannot come to the conclusion that the need of R-3

to post him to Hyderabad is more than the need of the
applicant for retention at Hyderabad., Further in the
notings in the file as well as in the impugned memorandum,
it is said that the-tran;fer has been effected in the
public interest. The reply of the respdndents also says
that the transfer has been effected in public interest:
but nowhere it has been stated the reaséns for issuing

this order in public interest. Merely stating that the

order is in public interest cannot be a significant ground

for issuing TH1S TraNSIEl UOUSCITITy WIor wrree————

claim for posting at Hyderabsd.

8. whenever there is a controversy in regard to
transfer, it is essential that the competent administrative
authorities should indicate reasons if the transfer
orders are issued in public interest. 'In the absence of
any such indication, the Court/Tribunal canneot come to
any conclusion. File does not indicate the reasons to
come to conclusion that the transfer ordérs were. issued
in public interest., Hence,- it has to ﬁe held that the

. public interest in this case is only to bring R-3 to

Hyderabad for some unknown reasons, Such arbitrary orders

§>/£35ued under the colour of public interest is untenable,
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9. one of the reasons given in the Memorandum

dt. 12,11,1995 is that the applicant has to take over

as DGEQD, Central Foremsic Laboratory aE Calcutta vice
Sri Tuteja who is holding that post now ?nd is retiring
on 31.5.1996, on the pretext that the appliicant is

senior to R-3, It is ﬂdﬁzknown whethér only a senior
employee should be posted vice Sri Tuteza at Calcutta,
Normally any employee in the same grade can be posted
even if he is not senior unless the reasons for pmtiryg
posting such senior officers is indicéted. The memorandum
is silent on this aspect. R=3 who ha@ gone on transfer
as DGEQD to Calcutta only in 1994 could have been

posted vice Sri Tuteza. ihe learnsd Standing Counsel
sought to substantiate his case for transfer of the
applicant to Calcutta to. replace 5ri Tuteza as the

without any elaboration |

applicant is senior to R-3 Buk, he could not say why
R=3 cannot be posted vide 3ri Tuteza instead of
applicané. ag{the applicant and R=3 ére in the same
;Qﬁgaé:? No reply or instruction has been nroduced to

say that only the senior DGEQD has to' be posted at
Calcutta and junior DGEQUD cannot be pgsted at Calcutta
vice Sri Tuteza, In the absence of ahy such instructions
it has to be held that anybody who isiworking asDGEQD

can be posted to Calcutta and it is not necessary to
single out the applicant for posting him at Calcutta xzmx

L

submitted fbpx the learned counsel for the é%gzégaat e

vice 3ri Tuteza who is going to retire. 1Ib is further

that the transfer of applicant to Calcutta is for smcoth
functioning of the organisation. The léarned Standing
Counsel further explained that the applicant has to be
posted at Calcutta being ax a senior‘for smaoth functioning

of the organisation., Nowhere it is stated that the

s
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orjanisation at Calcutta sk=xk will function smootbly

only if the applicant is posted. Smooth functioning

ma of the organisation ma?iég interpreted tﬁat the
applicant beingéguarrelsome official is t ansferred to
Calcutta for proper functioning of the organisation at
Hyderabad. If such a view is taken, the:remedy is to

take up with the applicant for his lapseé and transfer

is not the remed??%ii such circumstances, By transferring
the applicaﬁt to Calcutta, the r93ponden#s are shifting
problematic officer from one place to anéther and such
transfer may not lead to a smooth functioning of the
orjanisation. In the absence of any reasoning inen which
will enable smooth functioning of the organisation by
transferring the applicant, one can reasonably draw a

conclusion that the applicant was transferred on extraneous

consideratiors, .. Coe

10, It is stated in the reply that the transfer

order was ordered on administrative grounds as indicated
earlier, Né reason has been given eitheF in the file or

in the repl§ or in the impugned memorandhm dt, 10,11.95

how the transfer is ordered on administrative grounds,

Hence this ground is also to camaflouge some other intention

of the respondents in ordering the transfer,

11, The learned Counsel for the official respondents

relying on Y AIR 1993 (SC) 1236 -Rajendra Raoy Vs, UOI and anor.)
' -~ those | intention

submitted that only£ransfer orders gze- issued on malafide/

or violation of ser ice rules or without proper justification

can only be set aside by the court/tribunal and orders issued

in oublic interest/administrative reasoﬁs cannot be interfered

with. He also relied on reported judgment in Y AIR 1993 SC

2444 ~ UOI 5nd Ors, Vs, S.L.2bbas 1 to say that transfers

{* |
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cannot be interfered by the court unless it is vitiated

with malafides or made in violation of.statutory pro=-

visious,

He also sought to justify the retention of

Sri Narender Singh who is senior to the applicant at

H

i

ﬂ'}\

iyderabad as his wife is also;'a Central Govt, emplovee,
But, in the reported judgment in the éaSe of UDI and
S.L.Abbas, 1t was held that "no doubt‘tﬁe guidglines
reguires the two spouses to be poste@‘aé one place as far
as practicable, but that does not enable any spouse to

claiir guch a posting as ef;;}right if the departmental

authorities do not consider it feasible,"

12, In view of the above, the retention of Sri

Narender Singh at Hyderabad on account of his wife
employed at Hyderabad may not be a justified reason.,
But, I do not propose to enter into‘tﬁis controversy

as sri Marender Singh is not impleaded as a party

respondent in this 0A. 1In the absence of the same, no

order behind his back can be passed.

13. The learned Standing Counsel sought to justify

the transfer order of the applicané on the score that the
applicant is working here for a long time right from early
eighties and R«3 has put in less Yéafs of service at Hyd.
though his tenure at Hyderabad iS‘also for a considerable

period from 1983 to 1994, He also justified his stand

. by saying that B-3 before coming éo(Hyderabad had been
posted in number of places whereas the applicant was
Hggﬁtransferred before coming to Hyderabéd very freguently
The reason for transfer due to réteﬁtion in one place
for a considerable period is relative .

1

Whether ten years stay is considerable neriod or over
.'9/-
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10 vears is cons{deréble stay is a matter of interpre-
tation. No hard and fast rule can be laid in regard
to station tenure, The very fact that R-3 had also
worked at Hyderabad for a considerable period, there may

not be any justification for this transfer of the applicant

on that account,

14, Considering the above, I am of the opinion that

the transfer is effected not on the basis of- any sustaie
nable cause,. but only with an intention%&% traynsferr -

the applicant for some reasons, Though I may'not term

that reason as malafide or colourable exercise of pow:rs,
there is ample ground for setting aside the impugned transfer
order as it was‘issued for extraneous consideration not

connected with public interest o dministrative reasons,

15. The applicant is alréady on leave and hence a
direction has to be given to post him at Hyderabad if
required transferring R-3 as it is stated that R+3 had
already joined at Hyderabad. If poséible.R¢3 and applicant
may be accommodated at Hyderabad and this p0551b111ty has
to be exé%a&aad by concerned administrative authority., The
period of absence of applicant from the daﬁe of relief till
he joinﬁback‘at Hyderabad with thés order hHas to be treated

as leave to his credit in accoréance with rules,

16, In the result, the impugned memoréndum dt. 10.11,95%
bearing No.6/5/95-Adm.I is set aside, Thelapplicant should
be posted at Hyderabad if he reports for daty with a copy of
this order. The period of his absence from the date of his
relief tjll he reports for dutyvy in pursuance of the direction
as given above should be treated as leave due to him in

accordance with rules,

17. No costs,
{ R.Rangarajan )
. Member(Admn.Zéé

+ . 9 ~1’

Dated C/} March, 1938, Y ‘3 ) 7

Grh.
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