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0.A.No.1436/95, . pate: 12.2.1996.

JUDGCMEWT

I as per Hon'ble Sri R.Rangarajan, Member (Administrative) X

The épplicant in this OA is workﬂng as Senior
Technical Tréining Instructor (STTI) under R-2. It is
stated for the respondents that the post of STTI in
1, EME Cenfre, Secunderabad under R=2 qas become surplus
and hence he was transferred to Bhopal‘in‘the same capa=-
city. The seniority unit of the STTIs and JTTIs both
at Secunderabad and Bhopal is maintainéd as a common
seniority unit, The impugyned posting érder posting the
applicant to 3, EME Centre, Bhopal was'135qed as per
office ord;er No.20921/EST/CIV dt. 11.3,1995. Tb_i,s) office
order was challenged in OA 663/95 on tﬂe file pf this
Tribunal which was disposed of by order dt. 25.9,1995
directing R«1 therein to consider the caée &f the applicant
for retention at 1, EME Zentre, Secund%rabad either in
the category of STTI and if it is not possible to retain
him in that post, to consider his case:for reversion as
JITI and éosting him in the wvacaacy at}l, EME Centre,
Secunderabad as it was statad that wvacancy of JTTT exists
at secunderabad. But, the representation of the applicant
was rejecéed by R-1 stating that reten#ion of the applicant
in the higher post ot STTI is not feasible as there is no
vacancy at 1, EME Centre, Secunderabdad. and he cannot also
be retainéd on reversior to lower postJoé JITI as the
orly vacancy of JTTI at 1, ZME Centre,_Secunderabad has

been reserved for SC/ST category under special recruitment

Arive,
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2, Aégrieved by the above, the applicant has
filed this OA praying for setting aside the order No.
506/PSRS/EST/CTV dt. 30.10.1995 declaring the same
as illegal, arbitrary, malafide and unéonstitutional
and retaining him at 1, EME Centre, Secunderabad either
as STTI of JTTI on reversion. ‘

3. Thé applicant while working as STTI under R-2

met with an accident and hence he became an handicapped
person. Osmania General Hospital authdrities also
issued certificate to the above effect, Further, he

has a famiiy of two children who are s#udying in the
school and in the 2nd year Intermedieaéyat Secunderabad.
In view of the above circumstances, he ;equested for

his retention at Secunderabad as STTI. 'He further sub-
mitted that in case he cannot be accommadqted as STTI

as the post has become surplus and has to be surrendered,
he rqquestéd the concerned authorities ﬁor retaining

him at Secunderabad even on reversion as JITI as one
post of JITI is vacznt at Secunderabad EME‘Centre under
R=2. But, even that r@quest for reversion has not been
conceded on the plea that the vacant pogt-of JTTI k i=
kept reserved for accommodating a reserved community
candidate whose selection has been finai&sed and bosting
order has to he issued shortly. Under t%e.above Ccire
cumstances, he has approached this Tribuéal for the
reliaf 33 iﬁdicated above,

| |
4. The contention of the respondents in not retaining

him as ST?TI at Secunderabad or to consider his request

to post him as JITI at Secunderabad on reversion are

three-£fold, |
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5. The first contention is that as the post of
STTI has become surplus the applicant cannot be con=
tinued in that post as this post has to be surrendered.
His request for rcversion as JTTI cannog also be
acceded to as the vacant post of JTTI i$§meant to be
filled by reserved community candidate aﬁd hence he
cannot be aécommodated against this pos% aven on
reversion. It is also the case of the respondents
that the selection for inducting a reseqved community
candidate as JTTI is completed and the éaid incumbent
has not so far been posted due to ban on filling up
the vacancies and as the ban had been lﬂfted, the
selacted reserved community candidate will‘be posted
against this post very shortly and henc% the applicant's

requaest for reversion cannot be acceded.

6. The plea of the respondents thaﬁ the applicant
cannot be continued as STTI as the post ofisTTI has
become surplus has to be acceded to as a surplus post
cannot be operated indefinitely aﬁd the?incumbent of
the surplus pest may have to be neceSSafily be shifted
in accordance with the rules. Hencd, tﬂe contention

that the applicant cannot be retained as 37TI in the

surplus post at 1, EME Centre, Secunderabad has force.
|

7. But the applicant himself has asked for reversion
as JTTI and: there is a post of JTTI vac?nt under R-2
presently, It was further intimated that the said post
is vacant for a very considerabhle period. The only
reason for not filling up the said postlis due to ban

on fresh recruitment., But, at the same time it is also

stated for 'the respondents that this po%t has to be
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filled by a reserved community candidate as quota

for reservation has to be fulfilled. when there is

a roster point for filling up there can be no rest-
riction to Eill up that post even if there is ban for
fresh recruitment, No rule or instructibnlhas been
produced to show that there is ban even fof filling up
pests reserved for SC/ST against roster points. In

the absence of production of any such rule, it has to be
held that no such rule is in existence aﬁd hence

there can be no objection to f£ill up this post by the

applicant and the reserved community candidate is

fitted against the same grade post elsewhere in the

same seniority unit,

8. The Second point for considerati&n is whether
the reserved community candidate who is reported to

have been selected is to be posted only at Secunderabad
as JTTI. The cadre of STTI/JTTi is born.on a common
seniority unit of the establishment at 3, EME Centre,
Bhopal and 1, EME Centre, Secunderabad. gﬁence, the
roster point will be consumed even if re$erved community
candidate is posted at Bhopal. It is not necessary that
the reserved community candidate is necessarily be
posted at Secunderabad to consume the roéter point when
the seniorit& unit at shopal and Sécundafabad are born
on a common seniority unit, Evenri? reserved community
candidate is posted at Bhopal the rules for.reservation
will be fulfilled, The only reason for the respondents
to post him at Secunderabad is that he hgs been selected
for posting in the post at Secunderabad. | It is not cleaf
why such a preferential treaﬁment Should:be given to a
newly recruited candidate when an emp loyee alreédy in

service who is in need of retention at Sécunderabad on
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account of his physical condition:and femily cir=-
cumstancesx requests for retention at Secunderabad.,
The fact that the applicant is a handicépped person
and the family circumstances compels hiﬁ to stay

at Secunderaﬂad though not accepted by resgon lents
cannot be taken on the face value"as the same 18 not

j

backed by details for such denial,
| ;
9. The seniority unit of Bhopal and Secundérabad
for the post of JTTI is one and the same ig accepted,
Posting reserved community candidate at BhOpal will
meet the requlredent as provided for 1n‘the reservation
request Lon
rules, Hence, the applicants/ Jthe basis of his
willingnese for reversion to the post of JTTI has to be

I
accepted and on that basis he has to be posted at JTTI

at Secunderabad against the vacant post.

10, The learned Standing Coﬁnsel sebmitted that the

post vacant at Bhopal is STTT andihence}the reserved commnu~

nity candldate who is selected for JTTI cannot be posted

against higher post, The post of STTI at Bhopal has

to be filled by some JTTI on promot1on. Asx it has not

been indiceted by the respondents that ehe post of STTI

at Bhopal is not to be fillegd and the very fact that

the applicant has been transferred as SiTI to Bhopal,

it clearly indicates that there fs need to f£ill up the

post of STTI at Bhopal, If that be the. case amy other

JTTI due for promotion to STTI has to be ?romoted and

posted against that vacant post of STTI at Bhopal and

the resultant vacancy of JTTI has to be filled by reserved

community candidate who is reported to have been selected

and waiting for posting. T
cesl/=
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11, The lzarned Standing Counsel further sub-

mitted that there may not be a JTTI who fulfilled

all conditions for promotion to the post of STTI and

hence a vacauncy of JTTI may not arise,. ;n that event

the post of STTI at Bhopal way be downgraded and
temporarlly

operated as JTTI/hnd the selected recervcd community

candidate accommodated against the downgraded post.

Hence, this contention also is not sustainable,

12, The next contention of the resPOhdents is

that it is a prerogative of the administrative head

of the department to order transfgrs onimerits of

each case and hence the transfer 6rders cannot he

challenged., I fully endorse the view of the learned

Standing Counsel for the reSpondents that the transfer
as a matter of routine

orders cannot be interfered with s it is an executive

act. But, there is nc bar for the court/Tribunal to

interfere with such orders when there is a prima facie

case to mnterferzpihen such ordeqs are 1ssaed without

proper understanding of the case., T have already paid

in the previcus paragraphs that gn viewiof the circum=-

stances in which the applicant ié placed his case for

transfer to Bhopal has to be reconsidered. I have also

said already that in case he canﬁot be retained as STTI

at Secunderabad he should be considered for a post of

JITI on reversion, for which the 'applicant has given

his willingness.,

1

13, Para~-5 of the Army Instrictions at page-22
of the material papers (A-10) clearly states that the

absorption in a lower appointment when there is a surplus

ee 8/-
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in the higher post is p=rmitted if tﬁe individual
concerned has given his willingness in writing to
accept such an appointment. As the applicant herein
has given his willingness to accept a lowef appoint-
ment as JTTI, I see no reason for not accepting the
same as instruction to that effect is alreédy existing,
In view of this also the transfer orders issued to

the applicant on administrative ground can be recon-
sidered and posted as JTTI at Secunderabad;

) is
14, The next contention of the respondents/that

the applicant may ask for protecting:his pay which

he was drawing as STTI if he is posted as JTTI. The
rule in this connection is very explicit. whenever
any employee is posted to a lower grade on sis own
volition he is entitled for protection of his pay

"t which he is drawing in higher grade only to;the extent
that such protection of pay does not exceed beyond the
maximum of the scale of pay in the loﬁer grade in which
he is absorbed, 1In this case, as the:appliéant has

to be posted as JTTI, his basic pay after his posting
as JTTI can be protected only to the maximum of the

scale of pay of JTTI.

15. Interim directicn had alreadyﬂbeen given

to the effect that the applicant should take;leave till
the OA is disposed of. The applicant should present é
copy of this order to R-2 by 1,3,1996 for posting as
JITI. If he presents the same by 1.3,1996 the period

from the date of relief till 29,2,1996 should be treated

~

a8 leave dve to him., If he fails to pfesent‘a copy of

.
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this order by 1.3.1996, the period beyoua 1.3,1996

till he presents this order will e treated as

dies-non.

16.

In the result the impugned order dt.

©30,10.1995 bearing No.506/PSRS/IST/CIV is, set aside

and the applicant has to beLﬁﬁé@%ﬁiﬁ%ﬁﬁiﬁi;§ﬁ;gggersion at

Secunderabad under R-2 after getting his willingness

letter for reversion, His absence from the date of

reliet

till he is posted as JTTI in pursuance of

this direction should be regulariséd as indicated in

para-15 supra,

| |

17. NO costs., , |
M
{ R.Rangarajan )
' Member (Admn. )
Dated 12th Feb., 1996, &
open court dictation. i 1.
| | 4 iy
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1. The Diractor General, E.M.E., Army H?ad Quarters,

OHQ - B.C., Neuw elhi = 110 011,

2. The

Commandant, Hgrs., 1, E.M;E.Centka,

Secundarabid = 500 587,
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copy to MrJ\ .\ enkatesuar Hao,ﬁdwécate,tﬂT,Hyderabad{
copy to MrIN.u.Ramana,Addi.EGSCJCAW,Hyderabad;

copy Lo Library,CAT,Hyderabad, !
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