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JUDGMENT

(Per Hon'ble Shri H. Rajendra Prasad, Member{h)

Heard Shri G.V. Subba Rao for the

!
f
applicant. |

f
|

‘ ‘ _
2. The applicant was injured on 6-10-1991

while on duty, was admitted to the Raillway
Hospital on the same dayhand remained there

under treatment till 25-i1-1992. On discharge

from the hospital he was|medically deCﬁtegorised

and placed in C-1 categofy on 24-11-1992 and was
. , . .
offered an alternate appointment as Commercial

Clerk on 29-4-1993. The applicant, however,
preferred to go on voluntary retirement on
6~5-1993, was duly permitted on 9-7-1993

to do so with effect fro¢ 5-8-1993, and |retired
from the same date.

]
3. The grievance of the applicant in this

0.A. i86 that instead of éllowing him tde facility

of encashment of 240 dayé of accumulated earned

leave at his credit, he was permitted to avall

of it for only 55 days (and not 77 days as mentioned

by the applicant). His c?ntention is that the

entire period from 6-10-1991 ( the datd on which

he was injured and admitted to the hospital) to

the date of his voluntary retirement should have
\
been treated as on duty. ‘

arguments, Shri G.V. Subba Rao, learned counsel

for the applicant cited a case decided |by the

- ooy

During the course of the
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Calcutta Bench of Central Administrative Tribunal

(MD. ISRAFIL V, UNION OF! INDIA AND OTHERS - ATR
1987(2)caT 117) Although it was submitted by the

said counsel that the facts and circumstances

between the instant 0A and the case ciled supra
are similar, I find that, the similaritf between
them does not go beyond.e point, ahd tﬁere are

a number of factual divergences between the two

cases. The applicant cannot, therefore, draw full

| support from the said case.

4, The counter-aff#davit filed by the
respondents is inadequate to the point of being
needlessly cryptic. The respondents submit that
although the applicant had 57 days of ieave on
average pay and 449 days!of leave on H.A.P. to
his credit at the time o? his retiremeﬁt, the
same could not be granted since he did not
make any request for commutation or conversion
of leave prior to his retirement in terms of
Rule 505 of IREC Vol.I. Hence 180 days LAP and
37 days ILHAP were debiteﬁ tolthe leave  account
of the applicant for the veriod from 25-11-1992

+t0 4-8-1993 i.e., the date of discharge|from the

Hospital and the date of his voluntary(retirement;
respectively. The respondents state tth conversion
of LAP into LHP cannot be considered because such
conversion {(one type of leave to another } is

not perm1531ble aftér a person' s retlrement under

;Rule 505 of IREC, Vol. I. ‘which is as under :

"505. Cconversion of one kind of leave
intofanother : , ‘

(1) at.the request of a railw?y servant.“

made before he ceases to be in- service,

the authornty which granted him leam

.fkﬁr_i - E - , | ..L/_



may convert it retrospectivgly into .
leave of a different kind which was
due and admissible to him at the time
the leave was granted, but the xLailway
servant cannét claim such cpnvefsioﬁ
as a métter-of right.” | .
o

5. . To this argument Shri Subba Rao, learned

counsel for the applicant, submits that there was

no scope of opoartunity forrthe applicant tb
apply for such conversioh because he was not aware
"of the -kind and quantum of leave the re@pondents

|
had decided to sanction to cover his s;cknefs etc.,

nor.did he know'the exteht of leave on Averége Pa
or Half Pay available atlhis credit atJthat‘point
of time.lThe applicant learnt about thése details
only after his retirement. when the‘im$ugned order
(Annexure III) was issued which was itself very
quantum ‘
unclear on thexé ¢ of leave allowed‘to be
encashed. In this connection, thelcounéel points
out that,according to thé Railway Board's Policy
‘ Circulars, the éuthoritiés are require? tol
appqise all employees 6f‘the position of 1Qave
| at?gzedit in January every year, whereas in the
instant case, the applicant'was not so, apprised

even once between the date of his injury aﬂd

hospitalisation and his 'eventual retirement.

6. . I find some force in the argu%ent,of the
learned counsel for the applicant in this regard.;
specifically when the réspondents theﬂselves admit

that Ygenerally,all the.employees wilq be inform%d
: . |

of the leave position in the month of January®

(Para 3(iii), page 3 of the counter-aﬁfidavit)

Uhless the applicant ha& known as to ﬁhat kind of

leave had been or was going to be sanctloned to nim,
- and Hpe |

or what was the extentfof leafe he haé to his crédlt.




\ |
he could not possibly have applied for any

conversion of one kind of leave to another
prior to his retlrement. It is noted in this

context that the events in the wake of his

l

discharge from the hospital - the offer of alternative
|

appointment, the applicant’s declining to écceptltﬁe

of fer, the applicant's offer of voluntafy

retirement, and its acceptance - all came in rapid

. , : [
succession of little more than three months.

All this left the applicant with apparently
eave at

|
"his credit, determine what leave to apply for,

not enough time at all to know the

or ascer#airi( ka and quankum ¢ of

or to decide to apply for any kind of leave or its
: \

conversion. _ ’

{
7. Elgborate instructions and guidelines

are seen to exist in respect of absorption of

medically incapacitated railway staff Tn alternative

employment. The position of rules is as under :
_ - Rule 1302 of IREC, Vol.I di#ides the

medically decategorised/unfit staff inLo two

. categories; accordiog to this classifipatiOn,

the case of the applicant falls‘in su%-clause(ii)

of the said rule. Rule 1304, ibid, proceeds

to deal with the manner in which a case like the
|

present applicant's should be handled. The railway

servant must cease to perform the dutles of the
post he was holding'from the date he #s declared

medically unfit. An alternative emplo&ment must be

|

found, and until this is done, he should be granted

leave as admisqlble from the date of incapacitatioh

to the date of offer of alternatlve appointmentl

If, however, the employee has less than six months
' I
l.

| |
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leave to his crediﬁ} extra%rdinary leave |[should bé

o t :
granted to bring it upto that period, i.?. six
. an

months. If . alternative appointment cannot be

.
found and offered to him e%en within the |period of
'such expanded leave,his service should b? extended

. by grant of further extraordinary leave. It is
atsted that it should be possible within| the
period of leave thus extended to find either a
permanent or a temporary post for his absorption.
‘The note under the rule describes the purpose
of grant of extraordinary leave to such employees.

It states that a permanent railway servant, who

is medically incapacitated, may not like to avail

of the extraordinary leavé but may instead prefer
to gquit service on pen51on immediately after the’

expiry of his period of leave with allo&ances.

8. These rules, in their application to the

{  facts of the present case would reveal; "

(a) Date of injury %nd hospitalisation - 6-1/0-1991

(b) Date of discharge from hospital ) 4-11-1992
& decategorisation | )

(c) Date,of offer of alternative 29-4-1993

appointnent I .

(d) Date of requestiof voluntary 6~5-1993
retirement

(e) Date of acceptance of request 9-7-1993
of above. j A

(£) Date of voluntary retirement 5-8=-1993

9. It is to be notgd that the Re?pondénts

took_as much as (i) five months and (ii) two:months__

to (a) offer the applicant an altern&tive
appointment, and (b) to %ct on his requést for

voluntary retirement, rpspectively. As| against

this, the applicant took no more than ten days '

'fto ‘decide that the alteﬁnatlve JOb offered to

AN | - ' c T/
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him was not acceptable since it carried a
lower scale than what hié original job carried
the acce{}ance of the offer .
4 have an adverse impact on his pension.

It is also to be noted in this context |that the

entire thrust of the relevant rules was to

ensuré that ﬁhere would‘hot occur any break
in the service of the employee and that he
should be offered all reasonéble facilities -
including grant of Extra Ordinary Leav?/—
to'enabie him to tide over the interim|
anertain period between his medical qecategori-
satipn and the offer of én alternative«apﬁointment
to him. In the present instance the deiays
noticed were wholly on the part of the:
respondents and practically none on thl
applicant's sﬂde. Such being the situation
there does not seem to be any reason why the
applicant should suffer tbe consequences of

a tardiness .which was not of his making at any
|

stage.

10. In the circumstances, it has fo be

held that that part of Yeave which camF to be
unilaterally debited to his account was not
warranted, inasmuch as a neédless and
unjustifiable drain on his encéshable kAP was |
made tn his leave accouﬁt. The applicant éﬁ%ﬂﬁﬁlh
fairness to him and in éiew-of the proven delayé
on the part of the authorities, and their failure
to apprise, in time, the gpplicant of hils leave
entitlement, - should bé-permitted toiapply for

commutation of leave that was available in his




g

_ observatlons in the paragraph

account on the date of his retirement. Since
Rule 505 of IREC does notjpermit conversions
of leave after an employee ceases to be |in
service, such request,,if‘received, shall,

t ~-. if necessary, have to be transmitte’ad to
a higher authority for adtording a waliver of
the restriction in this'ﬁégard as a special
case, givenits circumstances.

11. In the result, the applicant mLy. if

so advised, submit a detailed representﬁtion

to the respondent, and méke a request for
suitable conversion of léave at his CrJdit.

If such a represehtation‘is received wﬂthin
thirty (30) days from today,’the same Jhall be

examined and processed further in terms of the
Preced;qg .
gota, within

- thereagler. .
thirty (30) daysf{ A final decision shall be
taken in the matter within Jhi#fyt (30) days

Lhaur afterthat.

12, Thus ‘the OA is disposed of.
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To " '

1., The E&Vlsional Railway Manager(Personnel)
SC Rly, Hyderabad Division, Secunderabad.

2. One copy to Mr,.G.V.Subba Rao, Advocate, CAT,Hyd.,

3. One copy to Mr.J’R -Gopal Rao, sC for Rlys, CAT Hyd .

4,0ne copy to HHRE M e Liuéjr ggn%owygjlaﬁdﬂ“Lﬁ, S c. puﬂj

5.006e0c6pg REMEZRILAL 020 B, QLU\WKQ\('W‘ S ucksarmo w gy

§ One spare c0py. Ce ?"')

. 6. One COPY to HHRPOM.(A) CAT.HYd.

:T One copy to D.R.(A) CAT.H@W.

¥
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