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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL: HYDERABAD BENCH:
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AND
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i
COUNSEL FOR THE |RESPONDENTS: Mr. V.RAJESWARA RAO, Adl.CGSC

CORAM:

HON'BLE SHRI R.RANGARAJAN, MEMBER (ADMN.)

HON'BLE SHRI B.é.JAI PARAMESHWAR, MEMBER (JUDL.)




the letter referred. to abbve. The modified procedure
comprises of scrutiny of the service registers and the
confidential reports to assess the suitability of the
employees for promotion to 0S5 Gr.II. The case of the
applicant was c¢onsidered and' she was not found fit for

promotion, states the respondents. Accordingly, the memo

ﬁromoting the staff from Head Clerk to 0S8 Gr.II was issued

overlooking the applicant.

on 19.8.932 The applicant was called for the supplementary'

- P . - .

subsequently on 5.6.95 by the memo dated 22.5.95 (Annexure8
at page 25 to the OA). The applicant did not appear for
the said selection ’on the ground that she should be
promoted against the vacancies arisen out of the

restructured posts in the cadre as on 1.3.93 itself.

5. This ©OA is filed for setting aisde the memo -

‘ﬁo.C.P/12l/Pl/Admn/OS Gr.II dated 20.7.95 by which she was
called .for the supplementary exaﬁination on 5.6.95 by
helding the same as arbitrary, unjust and unfair and for
consquential direction to the respondents to promote her
with effect from 1.3.93 with all consequential benefits
such as pay fixation, payment of arrears of salary and

allowances, seniority in the category of 0S Gr.II etc.

6. A reply has been filed in this OA. The sum and
substaﬁce of the reply is that the apﬁlicant ha%' been
chargé:sheeted for major penalty on 18.9.90 and hence sh?
cannof be p;ombted during the pen-dency of the charge

sheet. In any case, she <cannot be promoted as the

Selection Committee did not consider her fit for promotion.’

The Court or the Tribunal cannot sit on the judgement on
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- JUDGEMENT

ORDER (PER HON'BLE SHRI R.RANGARAJAN, MEMBER {ADMN.)

Heard Mr.N.Rama Mohan Rao, learned counsel for the

L]

applicant and Mr.V.Rajeswara Rao, learned standing counsel

for the respondents.

2. The applicant in this OA was appointed as Junior

clerk on compassionate grounds under R-2 on 16.12.66. She
was subsequently promoted as Senior Clerk and Head Clerk

with effect from 1.10.80 and 1.1. a4 respectively.

3. . The applicant was served with a major penalty
charge sheet on 18.9.90 and after following the due

procedure prescribed under the Railway Servants (Discipline
& Appeal) Rules, a penalty of withholdin&jfncrement for a
period of oné year was impbsed vide proceedings dated
17.3.94. Subsequently, in another case‘also the applicant
was imposed the penalty of withholding of one set of
privilege pass for one year by the proceedings dated
23.5.94,

4. Thé‘ Railway Board issued instructions for
restructuring the entire categories of ministerial staff in
the various departments by the letter dated 27.1.93.
Accordinglynthé posts of Office Superintendent Grade II (0S
Gr.II for short) were increased from 10% to 12% of the
total cadre strength. Though the selection to the post of
08 Gr.II is t§ be done by a positive act of selection, the

upgraded posts were to be filled by the modified procédure

" as one time exception as instructed by the Railway Board in
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restructured posts. geepseepeseeee In, the normal course/is

‘the redommendétions,of the DPC. Though the applicant was

called For suppiementary examination on 30.10.93 and 6.5.95
\ o

for the vacancies that arose subsequent to the

restructuring éf the cadre, she did not attend the
selectipns inspite of extending adequate opportunities.
Shér was also. informed in clear terms by the letter
NO;C.P/FZI/PI/Aﬁmn/OS Gr.II dated 20.7.95 (Annexure-10 at
page 25 to the OA) that in the simplified selection
procedqre, she Mas not found suitable for the post of 0S8
Gr.II Ey thé'Selection Committee and she was advised to

. _ , which she,fa}led
appear for the iselection for the subsequent vacanc1eq_ In

,view'of the évae, the respondents submit that the OA has

no merit and has to be dismissed.

7. - It is é fact that the applicant was charge sheeted
for the major penalty on 18.9.90. When the DPC met for
considération of the employees for promotion to the post of
08 .G6r.II for which ﬁécnancies had arisen due to
restructriﬁg of - the cadre, even if the applicant is

considered for.promotion, shek?aaﬂot be promoted in view of

It is a fact that the

the pe?dency of the charge sheet.
applicant was considered for bfémotigﬁ against \the
| i her tesu

o

to do.

Ay
It

to be kept in a sealed cover as she is under cloud by issue

of the charge‘sheet9$ihe sealed cover has to be opened only
after the departmental proceedings are OVer,ALif she is
exonerated. In case if she is punished, the question of
opening the sealed cover does not arise and she has to
appear :for the subsequent selection as and when called for.
As the applicant was punished by withholding of increments

by ‘one| year by the proceedings dated 17.3.94, even if the
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sealed Fover‘prbcedure-is édopted, that sealed cover need
not be 5pened. But it is stated in the reply that the case
of the applicant was considered ana the DPC did not
recommend her, caée for promotion and hence she lost her

promotion against the vacancies arising out of the

restructuring of the cadre.

C R In order to verify the procedural -fairness in the
. selection while rejecting the case of the applicant for

proﬁotion, we Hawe called for DPC proceedings. The DPC
proéeedings were produced.

9. i The DPC consisting of the Deputy Chief Personnel
Office#, Secunderabad, Senior DEE(M), Secunderabad and the
DPO/II; Secunderabad met on 19.6.93 and considered the case
of seﬁen employees for promotion as 08 Gr.II. " The
applicant in this OA :5 at S1.No.2 among the employees
who were considered for promotion. The applicant was "not
found suitable" for promotion as decided by the DPC. The
DPC considered the CRs for three years i.e, CR of 1990,
1991 and 1992 and also the service record of all the
employees. The Bench mark for promotion is two.'good'
}eports or eme 'very good' report combined with blemishiess
service record. The applicant has got two 'good' reports
but her service record reveals two major penalties;

I ittt ik
vigil%nce and DARf caséﬂ\pending against herlLon 16.3.93.

|
Hence ' the case of the applicant was rejected for
empanelment on the ground that she did not possess

blemishless service record.

10. . From the above details, we find that the case of
the appiicant was considered in accordance with the

criterion laid down and as she did not fulfil the requisite
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conditions, she was 'passed over. Hence, it cannot be
stétéd that theicase of the applicant for promotion against
the restructuréd vacancies which arose as on 1.3.93 was
rejected arbitrarily by the Selection Committee. - The
Selection Committee acted in accordance with the rules and
hence the recoﬁmendations of the Selection Committee cannot

be questioned. ‘.Further no malafide intention has been

attributed to ény of the members of the Selection Committee

1 femms Tn wiaw of the above, the applicant
cannot challenge her non-selection for promotion against

vacancies which arose due to restructuring of cadre as on

1.3093.

11. The next question that arises is whether the case
of the applicant should be kept in a sealed cover and she
should be proﬁoted on par with her juniors after the expiry
of hér punishment, if she is found fit fof promotioﬁ by the
DPC. This point may not be relevant in this case as she
was not found fit by the DPC. However, it is better to
note the existing law in connection with the promotion in

the circumstances referred to above.
12, The following citations answer the above query:-

13. In the reported case 1995(29) ATC 555 (State of
Tamil Nadu v. Thiru K.S.Murugesan), the Apex Court held in

para 7 as follows:-

"When promotion is under consideration,
the previous record forms the basis and
when the promotion is on merit and
"ability, the currency of punishment based
on ' previous = record stahds as - an
impgdiment. Unless . the period of

‘punishment gets éxpiréd-by efflux of EEEE
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time, khe claim for consideration during
the said period ' cannot -be taken up.
Othéfﬁise, it would amount to
retros%ective promotioh which is
impérmﬁssible under the Rules and it
'wouldibe a premium on misconduct. Under
these | circumstances, the doctrine éf
double! jeopardy has no application and
non—cohsideration is neither violative of
Articlie 21 nor Article 14 read with

Articl% 16 of the Constitution."

B

14 In the reported case 1998 SCC(L&S) 416 (Union of
india v. B.Radhakrishna), it was held that the promotion
grénted during!the currenéy of the penaltf is not wvalid.
Improper promoéion'rectified by the subsequent order was

held proper-and promotion was made effective from the date
on which punishment ceases to be operative. However, the

éxcess'amount feceived towards pay for the post of Senior
Accountant during the period the respondent therein worked

. i aben
as Senior Acco%ntant was restrained from the recovery.

15. In the reported case 1993(2) SLR 509 (Delhi

Development Au%hority v. H.C.Khurana), guidelines to follow

the sealed cover procedure were given., Para 8 of that case

is worth repeating. It reads as below:-

"The | sealed cover procedure was
applicable, in cases where the
'diséiplinary proceedings are pending' in
 respect of the government servant; or 'a

decision has been taken to initiate

‘disciplinary 'proceedings‘. Thus, on a.

decision being taken to initiate
disciplinary proceedings,_the guidelines

attraLt the sealed cover procedure. The
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reason | is obvious. Where a decision has

been tlken to initiate the disciplinary

proceedings against a government servant,

his promotion, even if he is found
otherwise suitable, would be incongruous,
because a government servant under such a
cloud should not be promoted till he is
cleared of the allegations against him,
into éhich an ingquiry has to be made
according to the decision taken. In such
a sit?ation, the correctness of the
allega#ion being dependent on the final

outcomé‘of the disciplinary proceedings,

considgration for promotion till

conclu%ion of the disciplinary
proceeéings, even though it would be

improper to promote him, if found

otherwise suitable, unless exonerated.

To reconcile these conflicting interests
of the government servanf_ and public
administration, the only fair and just
courseg is, to consider his case for
pfomotbon and to determine if he is
otherw;se suitable for promotion, and
keep ﬂhe result in abeyance in sealed
cover ﬁo‘be implemented on conclusion of
the digciplinary proceedings; and in cése
he is lexonerated therein, to promote him
with all consequential benefits, if found
otherwise suitably by the . éelection
Committee., On the other hand, giving him

promotﬁon after taking the decision to

jnitiate disciplinary proceedings, would.

be 1ncongruous ana aga?nsn PUQLlC poLicy

and péinciples of good' administration.
This !is the rationale behind . the
guidel%ne to follow the sealed cover
procedure in such cases, to prevent the
possibility of any  injustice or
arbitrariness."

\
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15, In the reported case AIR 1991 SC 2010 (Union of

India v. K.V.J%nkiraman), considering the provisions of

Articles 309, 3ﬂ0,and 14 of the Constitution of India, the

Apex Court hadlupheld the O.M.No.2011/1/79 Estt(A) datea
of DoP&T

30.1. 1982‘@nd further held that the ‘sealed cover procedure

is to be adopted in case the employee found guilty of

misconduct andlsuch employee cannot be placed on par with -

the other employees. Treating their case dlfferently is
|

not discriminatbry. Para 8 of the cited case is reproduced

below:—

"It cénnot be said that when an officer
is fo&nd guilty in the discharge of his
duties, an imposition of penalty is all
that ﬂs necessary to improve his conduct
and to enforce discipline and ensure
purityi in the administration. In the
first | instance, the penalty short of
dismis@al will® vary from reduction in
rank to censure. The officer cannot be
rewarded by promotion as a matter of
course even if penalty is other than that
of the reduction in rank.,. An employee
has no rightkto promotion. He has only a’,
righti to be considered for promotion.
The péomotion to a post and more so, to a
selection - post, depends upon several
circumstances. To qualify for promotion,
the least that is expected of an employee
is to| have an unblemished record. That
is the minimum expected to ensure a clean
and |efficient administration and to
protect the ©public interests. An
employee found guilty of misconduct
‘Vcannot;: be placed on par with the other
employees and his case has to be treated
diffeéently. There 1is, therefore, no

discrimination when in the matter of

= )
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cannot be promoted as
jeopardy nor arbitrary exercise of power.

the charge sheet is pending,

10

promotion, he is treated differently.
The léast that is expected of any
administration is that it does not reward
an ' employee with promotion
retrospectively from a date when for his
conduct before that date he.is penalised
in praesenti. When an employee is held
guilty and penalised and is, therefore,
not promoted at least till the date on
which he is penalised, he cannot be said
to have been subjected to a further
penalty on that account. A denial of
promotion in such circumstances is not
penalty but a necessary _consequencé of
his conduct. 1In fact, while considering
an employee for promotion his whole
record has to be taken into consideration
and if promotion committee takes the
penalties imposed upon the employee into
consideration - and- denies him the
promotion,'such denial is not illegal and
unjtstified. I1f, further, the promoting
authority can take into consideration the
penalty or penalties awarded to an
emploYee in the past while considering
his promotion and deny him promotion on
that ground, it will be irrational to
hold that it cannot take the penalty into -
consideration when it is imposed at a
later date because of the pendency of thé
proceedings, although it is for conduct

prior to the date the authority considers

the promotion.”

From the above'judgements of the Apex Court, it is

evident that when an employee is charge sheeted,

h

it would neither amount to double

However,

sealed cover procedure is to
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 be‘adopted. A% per Ehe above-judgements, an employee
cannét be promdﬁed during-the pendency of the punishments.
Hence, opening of sealed cover when punishment is awarded
will not give #ny benefit-to the charge sheeted employee as
he/she cannot Qe promoted. Hencé, the sealed cover
procedure may not be of any help, if punished. 1In case
he/she is-exonerated of the charges, then the sea;ed coﬁer
has to .be opened and if he/she is found suitable for
promotion he/she should be given promotion on par with
his/her juniors with retrospective date. ‘The above

instructions of;the Govt. of India are in accordance with
|

the observations of the Apex Court.

18. In the present case, the applicant was not found
fit. Even though her case should be kept in a sealed cover
as the applicané was charge sheeted when she was considered
for promotion against the restructured posts, the same was
not done but she was declared unfit for promotion. That
. declaration in: no way affects the interest of the
applicant. Ever if she haﬁébeen found fit and sealed cover.
procedure is;adOpted in her case, she could not be promoted

against the restructured vacancies as she was punished.

19. The applicant did not appear for subsequent
selections for filling up the vacancies which arose after
the selected caqdidates against the restructured vgcancies
were promoted., :The applicant was called for suppiementary
 selection on‘30L10.93 and 6.5,95 for fhe vacancies that
ardse subsequently. "But the applicant under the mistaken
notion that sh% was entitled for promotion against the
|

vacancies arisidg out of the restructuring of the cadre,

did‘not appear for selection subsequently. Hence she lost

S
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promotion for the vacancies that arose subsequéntly also.
The applicant is solely responsible for not appearing in

the subsequent selections.

+

20, In view of what is stated above, we find no meritb
in the OA. Hence the OA is dismissed. Ne¢ order as to

costs.
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