DR IN THE CENTRAL ADMINISTRATIVE TRIBUNAL ;-

HYDERABAD BENCH L

0.A.N0.1080/1995

CORAM:
HON'BLE SHRI A.V.HARIDASAN, VICE CHAIRMAN
HON'BLE SHRI H.RAJENDRA PRASAD, MEMBER(ADMN.}

C.R.Ramamohan,

. Casual Mazdoor in the

Telecom District Manager's office;
Anantapur. : " ..Applicant

(By Advocate Mr.C.Suryanarayana)
vs.

1. The Telecom District Manager,
Anantapur- 515050..

2. The Director General, Telecom,
{(reptg. Union of Indiaj},
New Delhi-110"001.

/

(By Advocate Mr.V.Rajeswara Rao, Addl. CGSC)

The Application having been heard on 26.2.98, the Tribunal on
ﬁ)cr\i‘ﬁquelivered the following

ORDER

HON'BLE SHRI A.V.HARIDASAN, VICE CHAIRMAN:

Y
\

This Origihal Applicatioh along with .18 other cases

were listed for a joint hearing as it was felt that some

common questions of law and facts were involved in all these.

cases. As a matter of fact some common guestions as to

Whether' the Industrial Disputes Act ('I.D.Act' for short) is

~applicable to the Department of Telecom, whether the scheme

for grant of temporary status and reqularisation evolved in

the Department is an ongoing, one or a one time dispensation

—

for regularisation of casual labourers who were in existence

.on a particular date - etc. would be germane for

considsaration in many of these cases. When the matter was

taken up for hearing on the basis of a status paper
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produced by the Sr. Central Govt. Sténding Counsel, arguments
were addressed by the Sr.Central Govt.Standing Counsel in
common to allithese cases. The various counsel appearing for .
the applicants in the individual‘Original Applications also
made submissions. How ever it is now noticed that various

applications have varying, distinct and individual sets of
facts which call for reply by the responaenis and tuac ey

statements in many of the cases have not been filed.
Pleadings are complete only in this O.A. and in
0.A.No.492/97. In O.A.No.764/97 notice before admission was
given and a direction was given by order dated 20.8.97 to
file detailed reply staﬁement on issues specified in the
order and despite adjournments given, the reply statement

Hag not been filed and no order on admission has been made.

In all the other 16 cases, though applications were
- oo T mat filad and nleadinas have
not been taken as complete. According to Rule 12 ‘of the

2.A.T(Procedure) Rules, the contesting respondents’ have to
file reply statement and produce documents in the form of
paper-book with the Registry within one monthrfrom the date
of receipt of notice on admission - However, it is provided
in sub-rule(5) of Rule 12 that the Tribunal may allow filing
of reply statement after expiry of the pefiod prescribed. In
the 16 applications as aforesaid there is no order either
granting the respondents further time for filing reply
statement or taking .the pléadings asr complete. No document
which would enablef the Tribunal to consider. and dispose of
the individual applicatibns in the absence of pléadings
also have been filed in these cases. When the métter Qas
héard, the fact that reply statements in individual cases

were not filed and that the pleadings were not complete, were
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not adverted to either by the counsel in their arguments or
by the Bench. It is now seen that for the proper diéposal of
the issues involved in the various éases, it is necessary
that respondents sHould file reply statements or produce
documents for contesting the individual applications. That
in view of the matter, we find it impractiéabie to have a
common disposal of these applications. 0.A.Nos.1080/95 and
492/97 in which the pleadings are complete, will be disposed

of now. The other O.As will be taken taken up individually
and appropriate orders made. T A — —

2. In this apblication, the applicant who claims to have
bz2en employed uﬁder the .first respondent's office with effect
from 1.1.91 continuously with intermittent breaks, is
aggrieved by the abrupé termination  of his services with
effect from 1.7.1995 verbally, without issuing a notice, and
without following the mandatory provisions contained in
Chaptef Vv-A of the I.D.Act as also against thé instructions
contained in the order dated 1.10.1984 of the D.G, P&T, New
ﬁelhi. It is alleged in the application tﬁat in the year 1991
the applicant had been employed for 244 days, in 1992 for 291
days, in 1993 for 258 days. in 1994 for 294 days and in 1995
for 71 and 64 days. As the . appliéant claims to have
completed 24d days of service in all these years, termination
of his services without notice and without paying
retrenchment compensation, being in violation of the mandatory
provisions of Chapter V-A of the I.D.Act, and as the
applicant has not been paid the dﬁé wages, the applicant
prays that it méy-be declared thaf the termination of his
services with effect from 1.7.1995 is violative of the
provisions of Chaéter Vv-A of the I.D.Act, and the respondents

be directed to reinstate the applfcant in service with effect



from 1.7.95 and to consider him for absorption in regular
establishment in his turn granting him temporary status and

regularisation in accordance with the scheme.

3. The respondents in their reply statement contend that
the applicant was engaged as a contract workér, that he has
not worked for more than 170 days in any vyear and that as
the payment was made to him commenéurate with the guantum of
work, he is not entitled to be treated as a casual labourer.
They further contend that the Hon'ble Supreme Court has held
that the Department of Telecom is not an industry, the
provisions of the I.D.Act is not applicéble to the facts of
the case. They contend that "as the applicant is only a

contract worker, the application is liable to be dismissed.

4. The applicant hasewnoting the argument of the

respondents in the reply statement that - he ;| = ' f_i‘ was a

contract worker,that he was not engaged on; - daily wages and
that he had in no year worked for more than 170 daysweproduced
the copies of A.C.G.17 bills showing the details of his
enjagement. The Bench by order dated 16.12.%2 had directed
the respondents to react to what is contained ig A.C.G 17, as
also to produce document if any which wouid show that the

applicant was engaged in terms of a contract. The

respondents despite several adjournments given in this

regard did not file any statement nor did they prodﬁce any

deed of <contract. The learned counsel appearing for the
respondents stated that no such contract as executed by the
applicant was available. We have perused the pleadings and

other material available on record as also the copies of



A.C.G.17 ~vouchers produced by the applicant along with

M.A.No.175/98 and heard the learned counsel -appearing for

the parties at considerable length.

5. The questions that arise for consideration for a’

proper adjudication of the issues involved in this application

are:

{a) Whether the engagement of the applicant till 1.7.95 had
been as a daily-rated casual labourer or as a bontract

worker.

{b} Whether the applicant has completed more than 240 days

of service in any year.

(c) Whether the verbal termination of the service of the

applicant with effect from 1.7.95 is illegal in view

of the provisions in Chapter V-A of the I.D.Act, 1947,

and in view of the orders of the D.G., P&T dated

1.10.84.

(d) Whether the‘ applicant is entitled to the grant of
temporary status and regularisation in accordance with
the scheme for grant of ‘temporary stétus and

regularisation brought into effect from 7.11.8?5%;,7
: g e

(e) What relief, if any, the applicant is entitledtp.

6. We shall now take up for consideration the above

points in seriatum:

(a} The applicant has averred in this application that he

-

has been working from 1991 onwards as a casual labourer on

daily wages. The respondents, on the other hand, have

contended that the applicant was engaged only with effect
from 1.1.92, thaﬁ-he had in ho year worked'ior more than'l70

days and that he was not engaged as a déily rated casual

n
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labourer, but only on contract basis, payments being made
commensurate with the work entrusted. The applicant has

produced the copies of A.C.G.17 vouchers along with

‘M.A.No.175/98. It is evident from the document rthat the

applicant was engaged on daily wages continuously, that his
first engagement was on 1.1.1991 and that upto and inclusive

of the year 1994 he had been continuoﬁsly engaged for more

lhaw DAN Aacem~ 2 P S J—

to the 1learned counsel for the respondents to produce
evidence to show that the applicant was engaged on contract
basis making pa?ment commensurate with the work entrusted, and
not as a dailyarated casual labourer, the respondents-could'
not. produce any evidence. The respondents did not file any
reply statement disputing the authenticity of the coples of
A.C.G. 17 vouchers produced by the applicant. Whether on

muster roll or on A.C.G.l7, if engagement is made on a daily

rated=basis, the engagement is as a casual labourer and not

as a pilecewrate contract- labourer. On fhe basis of the
evidénce available on record and in view of the failure on
the part of the respondents to rebut the evidence produced
by the applicant, we are convinced that the engégement of the
applicant was not as a contract worker but was as a daily

rated casual labourer during the period in question.

(b} As observed by us in the preceding paragraph, the

copies of the A.C.G.17 vouchers produced by the applicant in

unambiguous terms prove that in all the years from 1.1.91

till he was discharged abruptly with effect from 1.7.95, the

_applicant had been working far more than 240 days in a year.

The case of the respondents therefore that in no year the

applicant had worked for 170 days is found to be not true.

-
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(c) Annexure Al is a copy of the letter of D.G.,P&T No.

269/130/78-STN dated 1.10.1984 which reads as follows:

n

In order to implement certain judgments in respect of
Casual Mazdoors, the gquestion of issuing notice of one
month or payment of wages in lieu thereof to Casual
Mazdoors whose services are terminated by the
Department has been engaging the attention of this
Directorate for sometimer past. It has now been
decided that such of the Casual Mazdoors who serve the
Department for at least a tétal period of 240 days 1in
a year and whose services are broposed to be

terminated by the Department shall be served a notice
of one month before termination of their service and

one month wages in lieu thereof be paid to them.
2. The above orders take effect from the date of

issue."

The respondents in ﬁheir reply statement did not dispute that
D.G. has issued the Annexure Al letter, but they contend that
the direction in the letter is not .applicable to the
applicant as he was not a casual labourer, but iny a
contract worker. This contention has been rejected by us as
observed in the preceding pafagraph. Therefore the termination
of the service of the applicant with effect from 1.7.95
without issuing‘a notice as mentioned in the letter dated
1.10.1985 of the D.é., P&T, is undoubtedly in contravention of

the instructions contained in the letter.

(d) As the applicant has been serving for more than 240
days in a vear, the termination of his services without notice
and payment of retrenchment compensation is in violation of

the provisions contained in Section 25F of the TI.D.Act.

o
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Learned counsel of the respondents argued that it has been

held by the Hon'ble Suprehe Court in AIR 1997 SC 2817 that
the Telecom Department is not an industry. However 1in a

later case,General Manager, Telecom vs.S.Srinivasa -Raoc and

others, AIR 1998 SC 656, it has been - conclusively held
that the Telecom Department is an industry overruling the
earlier view. Therefore the applicant, having been working as
a dailya.rated casﬁal labourer, and having rende;ed more thén
240 days a year right from the year 1991, the termination of
his services without notice and without payment of
compensation as required under Section 25F of the I.D.Act is

illegal, unjustified and therefore void.

{e) Tha srhmldmanmé koo -1 4 . R

granted temporary status and regularisation in accordance
with the scheme brought into effect from 1.10.89-by the
D.G.,Telecom letter No0.269-10/89-STN dated 7.11.89(Annexure

A3). Learned counsel of the respondents argued that. as the

.scheme was evolved for the purpose of granting temporary

Ll

status and regularisation of the-casual-labourersemployed by
the Telecom Deéartment and currently working on 1.10.89, the
applicant who was engaéed for the first time even according
to him on 1.1.91 is not entitled to the benefit of the
scheme. Learned counsel of the applicant - on the other hand
argued that the scheme is a continuing one and all casual
labourers who come under the employmeqt of the Telecom
Department even after the date of commencement of the scheme
are entitled ~to the benefit of femporary status on
completion of 240 days c¢f service and fof regularisation on
Group D posts in their turn in accordance with the scheme.
To ascertain whether the scheme is a continuous one or
one evolved for the grant of the benefit of temporary status
and regularisation to casual labourers who were already in
employment on 1.10.89, it is necessary to carefully examine
o

!
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the provisions of the scheme. Sub-paragraph A of paragraph 4

of the scheme reads as follows:

"A) Vacancieé ~in the Group 'D' Cadres in various
offices of the Department of Telecommunications would
be exclusively filled by regularisation of casual
labourers and no outsiders would be appointed to the

cadre except in the case of abpbointmentas an
compassionate grounds, till the absorption of .all

‘existing casual labourers fulfilling the eligibility
conditions including the educational gualifications

prescribed in the relevant Recruitment Rules."

‘ {(emphasis supplied)
The above excerpt from the scheme would indicate that the

scheme  was interided to benefit the casual labourer who
were in existence on the date on which the scheme was bréught
into effect because the filling up of thevvacancies in Group
D cadre in varous Departments of Telecom by any other method
than regularisation of the casual labourer with an exception
of compassionate appointment has been prohibited till
absorption of all existing casual labourers was complete. Sub

paragraph 1 of paragraph 5 reads as follows:

"i) Temporary status would be conferred oﬁ all the

casual labourers currently employed and who have

rendered a continuous service of atleast one year, out
of which they must have beeﬁ engaged on work for a
period of 240 days (206 days in the case of\offices
observing five day week). Such casual labourers will be
designated as Temporary Mazdoér."

(emphasis supplied)

The. use of.the.words "currently empioyed" also. makes it -evident® that the
intention was to confer temporary status on casual labourers

ﬁhé were in employment on 1.10.8%9. 1In the light of these two

¢
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(1)

provisions of the scheme it is idle to contend that the
scheme is a continhing one and not a speéial,dispensation
intended to benefit the casual labourers who were in
employment on l.lQ.89. - Learned counsel of the applicant
invited our attention to thé ruling of the Supreme Court in

Ram Gopal and others vs. Union of India & others ,Writ

Petition (¢) No.l1l280 oi}l989 wherein a direction was given.to

the Telecom Department to prepare a scheme on a rational basis

for Ahaenrntinn ~F o PE— A

cbntinuously working for more than one year in thé Posts and
Telegraphs Department within 6 months from the date of the
order.Learned counsel stated that the applicants before the
Supreme Court were also similarly situated like the
applicants. He also brought to our notice the letter of the

Government of India, Department of Posts No.66-52/92-SPB-~1"

‘dated 1.11.1995 whereby pursuant to the judgment of the

Central Adminisﬁrative Tribunal, Ernakulam Bench in 0.A.No.750
of 1994 , it was decided that fullmtime casual labourers
recruited. after 29.11.1989 and upto 10.9.1993 were also to
be’ considered for the grant of the benefit of temporary
status under a scheme brought into effect in the Department of
Posté. As the Department of Posts and Department of Telecom

were earlier one Department and the scheme for temporary

status and regularisation was evolved pursuant to the ruling

of the Supreme Court in Daily Rated Casual Labour employed

under P&T Department vs. Union of India,AIR 1997 SC 2342 , it

is necessary that the Telecom Department should also extend
the benefit of the scheme to the casual labourers recruited
upte 10.9.1993, argued the counsel,. He also stated that

considering the fact that the Department of Telecom is going
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on  engaging casual labourer despite the repeated
instructions issued by the Director Genera[j from time

to time to stop the practice, it can be seen that it is
difficult to do away the system of casual labourer in
the nature of activities of the Department and that
therefore it is necessary that, like the Railways, the
Department of Telecom should frame ruies for grant of
temporary status and regularisation of casual labéurer
as a coﬁtinuous and permanent measure. The argument
sounds attractive and reasonable, buf the scheme which
is in existence undoubtedly is a special dispensation to
benefit the casugl labourers who were currently employed
as on 1.10.89. Those who commenced casual service

thereafter doi} not come within the ambit of the scheme.
ianiny LNLo account oL the tact that despite repeated

instructions by the D.G.,Posts and D.G.,Telecom to
dispense with the system of eﬁgaging casual labour in
practice over a period of time, it has been found
practically impossible to abanden the system , we are
of the considered view that it is higliql time for the Govt. to
consider the desirability of making some scheme or
framing rules for grant of temporary status and
reqularisation to casual labourer who were engaged and
'continued for a long time or extending the benefit of
the existing scheme to the casual labourers who were
_engaged after 1.10.1989, as was done in the case of the
Postal Department. We leave it to the Government to take

an appropriate decision in this matter.

£) In view of the finding that the Telecom Department
is an industry and the termination of service of the
applicant with effect from 1.7.95 was in violation of the

provisions of Section 25 F of the I.D.Act, the applicant

W'
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is entitled to have the Fermination of service set aside
as illegal and unjust. As the applicant has alréady been
reengaged aﬁd is continuing in employment pursuant to
the interiﬁ order of the Tribunal dated 12.9.95 ‘we are
of the considered view that the interest of justice will
be met if the respondents are directed to continue him in
casﬁal service so longkas work is available and that if

retrenchment happens to be necessary it shall be done

L P U S SR in fha

I.D.Act. Regarding the grant of temporary status and
regularisation as the applicant was not currently
employed as on 1.10.89 when the existing scheme | for
érant of ‘temporary stafus and regularisation to the
casual labourers of the Telecom Department was brought
into force, the applicant will not be entitled to the
benefit of the scheme. Considering the fact that
despite orders to the contrary issued periodiéally by the
D.G., the lower formations in the departmentaﬁgjgoingﬂon
engaging casual lébourerg we are of the considered view’
that the Government should consider the desirability of
extending the benefit of the existing scheme to casual
labourers engaged beyond 1.10.1989 also, as was done in
the Postal Department by letter of D.G.,Posts dated

1.11.1995.

7. | In the result, in the light of what is stated above,
the application is, allowed. The termination of the
services of the applicant with effect from 1.7.95 is
declared as null and void. As the'applicant has already
been reinstated in service, the respondents are directed
to continue him as césual labourer asdlong as work ‘'is
available and if retrenchment of the service of the
applicant hapbens to be necessary, to do so strictly in

accordance with the provisions contained .in Chapter V-A

s

n




of the I.D;Act. The claim .cf the applicant for temporary
status and regularisation.is nof granted as the scheme, as
it stands, does not apply to casual labourers who were not
currently employed on 1.10.85. However, the respondents
are directed to consider the desirability of extending
the benefit of the scheme to casual labourers who were
recruited after 1.10.89 also, as was done by the
D.G.,Posts in the Postal Department or to consider the

" formation of a scheme for grant:bf temporary status and
regularisation as in the <case of Railways, if the

requirement of engagement of casuval .labourer cannot be
dispensed with taking intc account the nature of the
aciivities' of the Department in the light of the fact
that despite instructions to stop the practice of
engagement of casual labourers, the system is continuing

even now. There 1s no order as to costs.

e,

H.RAJENDR ASAD .V.HARIDASAN
MEMBER(A) VICE CHAIRMAN |
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C.A, 1080/95

1, The Telecom District Manager,
Anantapur-050,

2., The Director General, Telecom,
Unien of India, New Delhi-1,

3, One copy te Mr,C.Suryanarayana, Advocate, CAT.HYd.
4. One copy to Mr. V.Rajeswar Rao, Addl.CGSC. CAT.Hyd.
5. One copy to HHRP.M.(A) CAT.Hyd.

6. One oipy o INR(A) CAT.Hyd.

7. One spare copye.
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\
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THE HON'BLE MR.H.RAJENDRA PRASZDsM(A)

DATED: Q0-Y -1998. *

ORBER/JUDGMENT -

M.A./R.4./C.A.NO.
©in
0.4,No, \O%O C\b’-~
T.A.NOC ' (W-p- )
Admiltted and Interim .3irections

issu d\'.
k)

)

Allowed,

B-i's-;;;——d“of with directions
Dismisged.

Dismisged as withdrawn, ‘
Dismissgd for Defaulfrz.

Oxrdered Jjected.

No order as to costs.
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