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OA.1241 /95 dt.2-3-98
Order

Oral order (per flon. Mr. A.V. Haridassn, Vice “hairman(BB) .

The applicant was appointed as Sepoy in the‘Departﬁent
of Central Excise and Cuﬁtoms on 25-8-1989 after a process
of selection. His services were terminated by an order
dated 14-7-1992 on the ground that the appointment was pro-
cured basing on a fake sponsorship by the Eﬁploymenﬁ
Exchange, without holding any enquiry. The applicant
challenged the termination of his service im OA.©04/92, The
Tribunal set aside the ordgr giving an oppertunity to the
respondents to take actionzzspordance with ruies. Conse~
quently a chargesheet was issued to the applicant alleging
that he had secured appointment as Sepoy in the Customs
House, Visakhapatnam, on the basis of forged list of candi-
dates and other forged documents purposted to have been
sent by Employment Exchahge Officer, Visakhapatnam. The
épplicant denied the charge. XAn inquiry was held, The
Inquiry ©fficer found that though the appointment of the
applicant was basing on the fake list, The involvement of
the applicant in the fraud has not been established.
Accepting the finding, the Disciplinary authority by its

order dated 31-1-1994 removed the applicant from service.

Aggrieved by that the applicent preferred an appeal which was
disposed of by the Appellate authority, the fifst-requndéht,
by the impugned order dated 17-5-1994, While the appdllate

suthority accepted the finding arrived at by the Disciplina

authority and did not find any inférmity in the procedure he
thought that the order of removal from service was rather
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_this application., It is alleged in the application that the

: hen.iplint dispensation contained in the orders of the

LA
G

harsh and proceeded to take a very lenient view, The

Appellate authority set aside the penalty of removal from
service, Taking guidance from theorder of the Tribunal in

Chet Bahadur Vs, Union of India reported in 1990 (13) ATC 163
wherein it was observed that as the applicant therein was no£

8 party to the fraud, the respondents might consider his
appointment on an existing or future vacancy alongwith the other
candidates sponsored by the Employment Exchange; the Appellate
authority noting that the services of the agpplicant were found
to be blemishless ordered that the applicant would be

maintained as a Sepoy in the Department treating him as a

froph appointee without any benefit of the past sergice, It
was also provided that thgén:.:;5¥ four other persons considere
along with the applicant might also get the same benefit and |
all the five 1ncumhents'uou1d maintain their 1nter§e senfority,

It is aggrieved by this order ‘that the applicant has filed

first respondent had exceeded his powers in ordering that the
spplicant shall be treated as a fresh appointee after having
set aside the order of dismissal. The applicant therefore
geeks to set aside the impugned order,

2. The respondents seek to justify the impugned order.

They contend that while the applicant had no right to continue
on the post the Appellate authority has been guided by a

Tribunl; in Chet Bshadur's case. In any case the impugned
order does not deserve interference by the Tribunal, contend
the respondents.

3. We have taken into @ccount the totality of the facts and
circumstances emerging from the pleadings and materials
brought on record. we have also heard the lesrned counsel on

either sides.
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4. The arguments of the learneq counsel for the applicant

that the impesition of a penalty|which is not prescribed in

Rule 11 of CCS(CCA) Rules by the|Appellate authority is

unsus tainable cannot be brushed pside altogether. It is true

that forfeiture of past service is not one of the penalties

spe¢ified in Rule 11 of the ,CCS(CA) Rules., The appellate

Authority accepted the imglg

finding of the Disciplinary

Authority that the applicant obthined appointment on the basis

of fake sponsorship list and th

his involvement in the fraud

was not established, The Appellate Authority considered the

penalty of removal from service

too harsh because the applicant's

involvement 4in the fraud has no{] been proved, However, as the

appointment of the spplicant m jtself was on the basis of a'

false list the applicant was fe

However, gaxExr guided by the

Bahadur's case the zmnitxank ap

cancelling the appointment of
would be maintained in service
Though technically the Appélla
in full conformity with the pr

nd not entitled to hold the post.
ling of the Tribunal in Chet
pe1late sauthority instead of

e applicant ordered that he
Lreating him as a fresh entrant,

Authority's erder may not be

isions of CCS{CCA) Rules i{n the

factg and circumstances of the jcase we do not consider any

interference with the order ne

5. In the result applica

(H. R‘j.'ﬂr
Member ( it
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