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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL: HYDERABAD BENCH:

AT HYDERABAD

2:8:10:399 0F_1993. Date_of orger: 2. & (199
Between:

1 L] S OJoseph -

2. Smt.D.Premalatha Devi, .« Applicants

AND

1. The Telecom District Manager, Kurnool.

2. The Chief General Manager, Te lecommunications,
Nampally Station Road, Hyderabad

3. Union of India, rep. by the Director General,
Telec0mmun1cations, New Delhl.

4. A.Devadanam, sS/o not known, aged about 46 yrs,
Working as $.5.(0) in the 0/0 S.D.0.P.,Adoni
under the control of Telecom District Manager,
Kurnool,

5. C.Obulesu, s/o not known, aged about 40 yrs,
‘Wworking as S.S.(0) in the 0/¢ the Telecom Dlstrict
Manager, Kurnool.

.. Respondents

COUNSEL FOR THE APPLICANTS :: Mr.K.Venkateswara Pao

COUNSEL FOR THE RESPONDENTS :: Mr.V.Bhimanna

- CORAM ¢

THE HON'BIE SRI R.RANGARAJAN,MEMBER {ADMN)
AND

THE HON'BLE SRI B.S.JAI PARAMESHWAR,MEMBER(JUDL)

- ——_—

(AS PER HON'BLE SRI B,S.JAY PARAMESHWAR, ML“BnR(aUDL)
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ORDER( AS PER HON'BLE SRI B.S.JAI PARAMESHWAR,MEMBER(J) )
. | ‘ : ‘ .
Heard Sri K.Venk;teshwara Rao, the learned Counsel o
for the Applicant and Ms.Parvathi for Mr.vV.Bhimanna, the
" learned Standing Counséi for the Respordents, The respondents
4 and 5 though served personally with notice, £hey have

remained absent. Hencq this O0.A. 1is decided in the absence

of the respondents 4 and 5.

~tion, -
2. This is an applicart under section 19 of the Administra-

tive Tribunals Act., The a?plication was filed on 21-8-1935.

3. The applicants were appointed as Telephone Office
Assistants(in short "TQAsJ) with effect from 28-3-1979 and
13-3-1979, respectively ﬁn the office of the Respondent No.l.
Both of them were confifmed in the said cadre of TOAs with
effect from 12-4-1982 and 12-5-1982 respectively. They submit

that they belonged to sc community.

4. They submit that the respondents 4 and 5 belonério
Cuddapah Division and Ahanthapur Division, respectively,
Both of them wefe transferred to Kurnool Division under
Rule 38 of the P & T Manual Volume.IV with effect from
.29-7—1985 and 2-5-1987 respectively. Tt is submitted that
in accordance with Rulei38 of the P & T Manual both the
respocndents 4 and 5 have to rank at the bottom of the

seniority in the cadre of TOAs in Kurnool Division.

5. The OTBP Scheme was introduced in the Telecom Department
through letter No.l—?i/B3-NOG(DOT), dated:17-12-1983, Under
the scheme, an employee‘who had put in 16 years of qualifying
service ma§ be placed in the next higher grade, but however,

i . . subject to his suitability and fitness., The scheme was:,

brought into force in the Telecom Department with effect from

"
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30-11-1983, vide letter No.1l-14-/B8-NCG, dated 4-8-1989.

It is submitted that under the scheme the principle of 40 point

- roster was int@éﬁuced for promotion under the scheme, vide

letter dated 4-8-1989. They submit that in case sufficient
number of candidates belonging to SC and ST categories were

not available or eligible, then the relaxed rules may be
applied to the candidates bslonging to SC/ST category to tﬁe
extent of short fall and in such cases the candidates belonging
to SC/ST community may become eligible for promotion under the
scheme even if they did not fulfill the required condition of

16 years of gqualifying service,

6. The applicants submit that since there were short fall
in the-SC_quota in Kurnool Division, they were considered

for promotion under the scheme and were promoted as such.

7. However, when the respondents 4 and 5 came on transfer

on request to Kurnool Division, then the respondents arrived

at the conclusion that the promotions accorded to the applicants

_ 188 LARAVLONS
against 40 point roster and the respondent no.l reverted them

to the position of TOAS. It is submitted that the respondents
4 and 5 were transferred to Kurnool Division after they earned

the promotion under the OIBP scheme.

8. The applicants Submit that they were seniors to the
respondents 4 and 5 as per Memo No.E3-1/Xv/92-93/37, dated
12-9-1994, the applicants submit that they were promoted
under the OTBP scheme from 12-3-1991 énd 25~8-1991 respecti-~

vely, vide memo bearing no.E3-1/XV/92-93/44, dated:4-11-1994,

9. The 1lst reépondent, vide his Memo NO.E,3=1/XV/92-93/58=59,
dated 20-7-1995 cancelled their promotions under the scheme

and restored the promotion of respondents 4 and 5.
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10. Hence they have filed this 0,A. to call for the records

relating to Memo No, E,.3-1/XV/92-93/58 and_E;3-1/XV/92-93/59,

dated:20-7-1995 issued by the Telecom District Manager and to

quash the ‘same by holding the impugned orders inéiuding-tﬁe
recovery sought to be made as illegal, d13criminétory and vio-
lative éf articles 14 and 16 of the Constitution of India and
also opposed to.the principles of natural justice, equity and
fair play besides being violative of Rule 38 of P&T Manual

VWALIT o LV e -

11. The official respondents have filed their reply stating

“that the abplicants were given promotion under OTBP scheme and

admitting that the respondents 4 and 5 came on transfer on
request to Kurnool Divisiqn as contemplated under Rule 38 of the
P&T Manual(Volume.IV). It is stated that after their transfer
the matter was referred to SHQ for clarification,vide TDM, Kurnool
office lLetter No;E.3-1/XV/92—93, dated:23-7-1993gﬁnnexure.1)'that
the SHQ in turn, vide letter dated 29-12f1993;and 26-7-1994
clarified that Rule 38 transferees will also get promotion only
after all such eligible officers of that Division havin lo_years
or more servicelwere promoted as per their sepiority in_that
Division., Hence in view of the.above clarification Sri A.Deva-
danam and Sri D.Obulesu were reverted with effeéﬁ from 12-9-1994,
and in that twoe SC short fall vacancies Sri 5.Joseph and Smt.
B.Premalatha De?i.were promoted with effect from 12-43-1991 and

25-11-1991 respectively, vide TDM, Kurnool Letter No.E,3-1/XV/92-

93/44, Jdated 4-11-1994(Annexure.Ad). They further submit that

in supression of earlier decision SHQ communicated a Circular
received from DOT,New Delhi in Letter No,11-14/88-NCG/Vol.II),
dated,24p3-199§,vide letter dated:17-4-1994(Annexurés 5 and 6},
wherein it was stated that the criteria for promotion under OTBP
scheme will be length of service for ail the Officerslunder the

—
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OTBP- scheme including the Rule 38 transfereesf‘ Thushthe
appiicanﬁs were reverted and the respondents 4 and 5 were
p:oqot&d maintaining Status-qtio by keeping their promotion
under the OTBP scheme as undisturbed from the date of-their
6riginal‘promotion. They further submit that since the
reversion of therapplicanté.in the OA were made only as per
rulingé on the subject as clarified by the DOT.'the.revgrsidn

is proper and legal.

12, They éubmit that the dates of appointment along with

the community/divisionél gradation list_pafticulars of the
applicants and the respondents 4 and 5 have been furnished

in page.3 of the reply. They submit that the promotion under
£he scheme was intgbduceé with éffect from 30-11-1983. -Accor-
ding to the séid DOT letters, the officials, who were having

16 years oﬁHqualifying service g%:-eligible for promotion

under OTBP scheme., AlSo as per letter No.11-14/88aNCG,dated:
4-8-1989 fromlDOT,New:Delhi(Annexure.A-x) sufficient number

of candidates belonging to reserved communities having 16 years
of qualifying service not becoﬁing eligible or available for
promotion against the points reserved for them in the 40 point
roster then to the extent of short fall of SC/ST candidates
may be given promotion even ;f they do not have 16 yeérs.of
qualifying service Subjgcﬁ to the condition that they rendered
minimum period of service laid down in the rele&ant recruitment
rules{i.e., in the instant case 10 years of service for promo-
tion«under‘OTBP scheme). That accordingly, the applicants were

promoted respectively from 12-3-1992 and 25-11-1592.

13, It is in these circumstances the respondents attempt to
'juStify the reversion of the applicants as a consequence of
. 1
the transfer of respondents 4 and 5 on thewrequest to Kurnool
-

Division,

Jn
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14. The learned Counsel for the applicants mainly relied .

upon Rule 38{(1) of the P & T Manual Voy&V‘which reads- as under:

"38, Transfer af one's own request,

(1) Transfers of officials when desired for their

own donvenience should not be discouraged if they can
bé made without injury to the rights of others.
However, as a general rule, an official should not be

transferred from one unit to another. sithar wirhin sna
same Circle, or to another Circle unless he is perma-

nent, as it ie not possible to accommodate an official
borne on one gradation list into another gradation‘list
without injury to the other members in that gradation
list such transfers should not ordinarily be allowed
except by way of mutual exchange, Transfers by way of
mutual exchange, if in themselves inherently unobjec-
tionable, should be allowed, but in order to safeguard
the rights of men borne in the gradation lists of both
the offices, the official brought in should take the
place, in the new grédation list; that would have been
assigned to him had he been originally recruited in that
unit or the place vacated by the official with whom

‘he exchanges appointment, whichever is the lower."

‘Under‘the‘said rule an official who has been éransferred at
his own request to another division will rank junior in the
gradation list of new unit of all the officials of that unit
on the date of which the transfer order was issued inéluding
all persons who have been approved for appointment to that

gradé as on that date.

15. It may be noted that before the reSpondents-4 and 5 were
transferred to Kurnool Division from Cuddapah and Ananthapur

T
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D;visions rgspgctive;y,they were giVen'promotionsruna:r the

fOTBP}scheme. it is also to be noted that before the reSpondents

.4.and 5 came on transfer to Kurnool Dlvision, the appllcants

were alresdy given promotions under the Scheme. However, the

applicants were given promotions under the Scheme under the

re laxed rules.

16. Rule 38(2) of the p & T Manual Volume.IV came up for

R e e e L YL o) 1L irounal i1n the

case of HARIHARAN PILIAL Vs P & G,KERALA CIRCLE, TRIVANDRUM &

- OTHERS. The bench interpreted Sub Rule (2) of Rule 38 of the

P & T Manual and had observed as follows?

VfThe,scope of sub-rule(2) of Ruie 38 of the
Posté and TelegraphsuMénual,Vol.IV, dealing with
transfer on request arises for consideration in this
application which was originally filed as 0.P.WNo.
1940 of iQQg on the file of the High Court of Kerala
and transferred to this Tribunal. According to the
.sub;rule when an official is transferred on his own
request without arranging for mutual exchange he wili
rank Junlor in the gradation list of the new unlt not
only to all the off1c1als of that unit on that.date on
" which his transfer order is issued but also to all
persons who have beén approved for éppointment to that
~grade as on that da%e. - The applicant while working as
an extra-departmental mail carrier in Alwaye Division
éﬁpliéd for selectién for promotion to the cadre of
POsﬁman'pursuant to the notification issued by the
second respondent oﬂ 21-3-1982. ~He was ailowed to take
the examination and he came out successful, Ext.p-1
‘Memo containing theinames of the successful cendidates‘

includes the name of; the applicanta at S1.No.18. He was

.-qel-8
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'directed to undergo training and after successful

completion of the same was allotted to the Alwaye

‘Head Office,"

17. Thus from the above rule, it is clear that the fesgéndénté

3 and 4 have to rank at the bottom of the senjority in £h¢

common gradation list at Kurnool Division Unit on their transfer.,
Then it is evident that the applicants were seniors to the

respondents 4 and 5 in the Kurnool Division.

18. The learned Counsel for the applicants relied upon the

opéning sentence of the rule and submitted that such transfers

shoﬁld not cause any injury to the rights of others. It is

his submission thét because the resPQndents 4 and 5 were trans-
ferred to~Kurnool Division it caused injury and effected the
sérvice rights of the applicant, The respondents categori-
cally admit that they reverted the applicants consequent upon
the transfer of respondents 4 and 5 on their fequest to Kur-
nool Division., In our opinion Such a request transfer which
causes injury to the persons working in the unit must not be

encouraged.

19. The learaed Counsel for the abplicants further submitA4
that 1t may not beproper for a Junlor to get prOmotlon under
inTha dinfisin

the OTBP scheme whlle seniors, to work without such promotion,
In support of this submission, the learned Counsel for the
applicants relied upon the decision of this Tribunal in 0.3,
No.1022 of 1995 decided on 13-1-1995. This Tribunal consi-
dered in the said OA the promotions under the BCR 'scheme.. 1In

Il

para.6, this Tribunal observed as follows:

"Para.6, Similar BCR scheme was also introduced by

the Department of Telecommunications and officials

‘(j\./ ) | | P
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'promot?d to LSG Cadre in the Telecom Department who

were placed similar to the applicants herein, approached
the Bangalore Bench of the Tribunal by filing 0.A. '
No.403/92 for similar reliefs as prayed for in this 0.a.
It was held by the Bangalore Bench of the Tribunal that
the LSG officials promoted under 1/3rd merit quota in
Telecom Department should also be promoted under the BCR
schemn even if they have not completed 26 years of service
in the basic grade and LSG without insisting on comp le-
tion of minimum prescribed years of service if their
erstwhile juniors in the LSG and basic grades were pro-
moted to Grade-II in the scale of Rs.1600-2660 (RSRP)

under the BCR scheme "

20. This in our humble view reverting the applicants to the
post of TOAson account of request transfer of the respondents
4.and 5 to Kurnool DiviSion may not be reasonable ang justi-
fiable, Moreover, allowing the respondents 4 and ‘5 who happened
to be juniors in the Kurnool Division be promoted under the OTBP
scheme while his seniors in the Kurnool unit are denied the
promotion under the said scheme may be unjustlfxable and un-
reasonable. In the decision relied upon by tho learned Counsel
for the épplicants, the decision of the Bangalore Bench of

this Tribunal has also been relijed upon.

Lo TR o el e

21. 1In that view of the matter that theras were absolutely no
justification for the respondents to revert the applicants to

-the post of TOAs only on the ground of transfer of respondents

4 and 5 on their request to Kurnool Division.

22, Hence in our humble view, the 0.A. is liable to be
lQCCEpted and the orders of reversion dated 20-7-1995 are

liable to be set aside,

eeeeal0
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23, Hence 'we issue the following directions:

i) "The impugned orders dated 20-7-1995 by which e
the promotions of the applicants under the
OTBP Scheme were cancelled and reverted are
hereby‘éet aside. Their promotions under the
scheme effective from 12-3-19%1 and 25-11-1991

are hereby restored; and

ii) The interim order dated 21-8-1995 under which the
respondents were directed not to effect any recovery
from the pay of the applicants on account of the

impugned orders is hereby made absolute}“

24, Thus the 0.A. is allowed with the above directions.

Parties are directed to bear their own costs.

 .S+JAT PARAMESHWAR ) ( R.RANGARAJAN )
MEMBER (J) MEMBER {A)

A e\
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Dated: 2. Juwuz_, U2 %’W&
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Caopy to:

1. The Telecom District Manager, Kurnool,

,23 The Chief General Manager, Telecommunications,
Nanpalli Station Road, Hyderabad,

3. Director General, Telecommunications, Wew Delhi,

4. One copy to Mr,K.Venkatesvara Rao,Advocate,CAT,Hyderabad,

5. One copy to fr.Y.Bhimanna,Add1.,CGSC,CAT,Hyderabad,
6. One copy to HBSJP,Member(3),CAT,Hydershad,

7. One duplicate copy.

€. ong Cogy A D R ;CAT, \-\-yo&_.
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
HYDERA 3AD BENCH HYDERABAD

THE HON'BLE SHRI R.IANGARAJAN : M(A)

AND
THE HOW'BLE SHRI B.5.JAI FARAMESHWAR : 7
Mo(3) 5
weor_2 L B
DATED : ;)‘Fé‘J
OROER/JUDGMENT g

M.A/R.A/C.P.ND.
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DIGPOSED OF WITH DIRECTICWNS
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