IN THE CENTRAL ADMINISTRATIVE TRIBUNAL: HYDERABAD BENCH:
AT HYDERABAD

ORiGINAL APPLICATION NO.931 OF 1995

DATE JF ORDER: 29 January, 1998
| ‘

BETWEEN:

M.V.J.MOHANA RAO _ | .. APPLICANT

AND

1. The Telecom Distirct Manager,
0/0 The GMT, Vijayawada 520010,

2. The Director General,
Telecom (representing Union
of India), ‘
New Delhi 110 001. : : .« RESPONDENTS

COUNSEL FOR THE APPLICANT: Mr.C.SURYANARAYANA

COUNSEL FOR THE RESPONDENTS: Mr.l.R.DEVARAJ, Sr.CGSC

CORAM:

HON'BLE SHRI R.RANGARAJAN, MEMBER (ADMN. )
HON'BLE SHRI B.S.JAI PARAMESHWA%, MEMBER (JUDL.)

JUDGEMENT

]
ORDER (PER HON'BLE SHRI R.RANGARAJAN, MEMBER (ADMN.)

Heard Mr.C.Suryanarayana, learned counsel for the =
applicant and Mr.N.R.Devaraj, learned senior standing

counsel for the respondents.

2. The applicant ‘in thig OA was engaged as Casual
Driver with effect from 2.1.87 'under R-1. He submits that

he had learnt to read and wrijte in Telugu and do simple

arithmetic calculations. He ?lso submits that he learnt
.
English alphabets and can sign ?n Roman script. But he did

not study in any school. He @bhéihed the driving licence

Lo
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to drive the motor vehlcle on 25.7.85. He had also renewed

the driving licence from time te time and it is valld upto

20.7.94. He had also registered his name in Sub Employmes;;ﬁ

Exchange, Machilipatnam on 7.4.90

3. A notificetion No. §J42/Drivers/Rectt/CglVII/16‘

dated 6.12.90 (Annexure A-I at page 12 to the OA) was

||

issued for recruitment to the cadre of/Mbtor Drivers both
departmental and outside vacanL%esfjand applications were
invited from the departmental ‘candidates and the Casual

Mazdoors/Casuval Drivers who were having the required

"qualifications and who are: working in Vijayawada Telecom

District and VJ Territorial Divisions and who desireg to
work as Motor Vehicle Drivers. |The scale of pay for Motor

Drivers prescribed is R$.950—1550.

|
4. The applicant submits that he applied for

recruitment to the post of Motor|Driver against the outside
. . i B g

vacancies. He submits that hg fulfi%ﬁ all the conditions

as prescribed in the notificdtion for filling up one OC

vacancy of Motor Driver agalnst|outs1de guota. The other

cond1t10ns prescribed in the notification are that a casual

worker must be in employment in khat unit of recruitment as
on 16.7.90 and must have comgleted 240 days (206 days in
office observing 5 days a MLeek) "of service in the
immediately two preéeding caleTﬁer years. As he had jeined
on 2.1.87, he was in service iin that unit as Casual Driver
as on 1.7,9290 and had complqtéd the reasonable days of
service as given by the A551s?ant Eng1neer proof of which
was encloseéd at' page 18 to ‘the OA. The age and the

educational qualificatiocons t% be fulfilled as per .the

o



notification is as follows:-

"Age: Candidiates should have between 21
and 28 years as on 1.7.90. However age
relaxation will be elgiiEle as a one time
measure as per DOT 1lr.No.269-12/90-STN
dt. 23.8.90 circulated by CGMT HD  vide
letter No.TA/RE/20-1/Rlgs/4 dated
17.9.90.

'Educational Qualificatiions: Ability to
read and write local language and to make

simple arthemetical callculations. Middle

standard pass is desir%bﬁe".

5. It is also further enj&ined.that the attested copy
of tﬁe date of birth certificate in duplicate issued by the
recognised school‘or Municipal birth certificate in case of
out side candidates is to be| enclosed. The applicant
submits that he had Iehclo ies of all the

sed , cor
certificates. Hence his'caseLgapﬂetLyﬁérejected. However,
' I b,
the DPC rejected his candidature by letter No.E-
A4/Privers/Rectt/Col VII/82 dated 26.7.1991 {Annexure A5 at

page 21 to the OA). The reason|given for reject@gn of his

candidature is as folows:-

"Sri M.V.Jagan Mohan |Rao : He is not

‘having educational qualficiation. He has
also not produced a_préof of the date of
birth i.e. certificate either from the
school or from .Municipal authorites.
However he'produced a2 INotary certificate
which is not wvalid. - Hence the DPC
declared the candidate is not eligible
for taking the test for recruitment to
the cadre of Van Drivers as his age

cannot be assessed correctly in the

| )



absence of the correct date of birth as

-

6. Against the letter of dejection of his canidature

required in the rule."

for the post of Motor Driver against the outside guota, the
applicant submitted a representation on 6.8.91 {Annexure A6
to the OA}. He also submitted; another representation on
30.10.91 enclosing the certificate of birth issued by the
Registrar of Births and Deaths; Municipal Corporation of
Vijayawada to the effect tha his date of birth is
31.7.1960 (Annexure A-8 and A-9|at pages 24 and 25 to the
OA). Inspite of that his casq‘was not considered. The
applicant submits that he is el;gible for consideration to
that post as per DOT circular No.16-5/91-NCG dated 10.9.91

circulated under CGMT-AP 1lr.No.lTA/RE/25-1/Rlgs dated

20.9.91 (Annexure A-7 at page 23 to the 0A).

7. As his case was not considered, he has filed this

OA praying for a direction to |the respondents to appoint

him as Van Driver at least against the unfilled
departméntal vacancy declaring Fhat the DPC's findings are

not only‘ in accordance witﬁ the provisions of the
notification dated 6.11;9Q (Annexure A-1 to the OA) but
suffer from~arbitrarines% in vielation of the provisions of
Articles 14 and 16 of the (ZonsEitution of India) besides
being in violation of the principles of naﬁural justice and
that the applicant is entitled|to be paid weekly offs and
wages at 1/30th of the monthly wage of a regular Vén_Driver

in the scale of pay of Rs.950-1500 with a consequential

direction to pay him the arrears of his wages within a

stipulated period.

N
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8. A reply has been filed in this OA. The
l

respondents submit that the applicant is not entitled to be

paid in the scale of pay of Rs.950-1500 as he was not

\
appointed as Driver to be eligiblie for the scale of Rs.950-
I

|

1500. The applicant should be iﬁ‘the age group of between

j . .
21 and 28 years as on 1.7.90 as stipulated in the

)

notification dated 6.12.90. Theé DPC which met on 24.7.91

|
had declared the application of ?he applicant invalid as he
|

failed to produce the proof off@ate of birth certificate

either from school or from Munéipal authorities. The DPC

)

also did not recognise the affidavit 'produced by the

|
applicant for his date of biﬁth as it was not a valid
N |

certificate. The Drivers in G?gup C are in the scale of

-pay of Rs.950-1500 which is supéridr post and acceptance of

affidavit for such post is  not permissible. The

I
respondents further submit that - his candidature was not

I
rejected on the basis of the eéqcational qualification but
due to his failure to submit Lroof of age from school or

municipal authorities. They aﬂsb submit that the orders of

: ‘ .
DoT dated 10.9.91 are not applicable to him as the same
i :

were issued after the notifﬁgation for' recruitment of
Drivers was isssued. Further!bhat letter dated 10.9.91 is
applicable only to those who were recruited as Casual
privers prior to 1.4.85. As t?e applicant was recruited on
2.1.87 i.e, after 1.4.85 thaﬁ letter doeé not come to his
help. In his affidavit the!applicant had submitted his

date of birth as 6;4.59 whereas}the certificate produced by

|
‘him from the Registrar of Firths and Deaths, Municipal

|
Corporation of Vijayawada éhows his date of birth =

iadssared as 31.7.60 and heéce both the certificates are
' L

contrary to each other and the
|

L)

applicant is not clear about

-
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| ‘ _
his own date of birth and furnished different dates of

birth on different occcasions.

9.. In view of what is stated above, the respondents

submit that the applicant is not eligible to be recruited

and the OA is liable to be dismissed.

3

10. A rejoinder has been ?%led in this OA. In the
rejoinder -the "judgement of the Kerala High Court in
"Kuriakose v. State of Kerala; |1985{(1) SLR 191" is relied

upon wherein the Kerala High: Court had held that "an

"omission of a venial nature could be waived or relaxed by

the appropriate authority withput in any way causing

detriment to public interest or going counter to public

policy and that the stipulations and conditions are

ordinarily to be complied with; 'but that does not mean that
the slightest infringement of ohe of those very irrelevant
stipulations would entail dism%%sal of thé application or
refusal of selection". By rel?ing on this, the applicant
submits that he has produced ln affidavit which declared
|

his date of birth as 6.4.59! and subsequently also he

produced the date of birth |certificate issued by the

Registrar of Births and Deathsw Municipal Corporation of
Vijayawada which showed his date of birth as 31.7.60 and on

that basis the respondents should have decided his correct

|

age -and should have considered'his case for appointment as

Motor Driver. The above view| is in accordance with the

citation referred to above. The applicant also submits in

[l :
his rejoinder that the letterjof DoT dated 10.9.91 is of
| .
clarificatory nature and hendé. such a 1letter is to be

followed in his case -also and,ohly doubts in the minds of

ﬂ/'




the departﬁental officers have bgen cleared by that letter.
As per that letter, recruitmené may be made frbm amcngst
casual laborers of temporary status doing job of Drivers
subject to fitness and that rec?uitment may bé ﬁade in the
order of seniority baséd on léngth of casual service as
Casual Labour (enéaged as Qrivers) and also Casual

|

Drivers/Casual Labourers engaged as Drivers may be given

age relaxation to the extent of |service rendered by them as
Casual Drivers. The applicant ialsc basing on the DoPT OM

No.49014/2/86-Estt.(C) dated 7.:6.88 (A copy of which is

enclosed to the rejoinder) submits that a casual worker may
be given relaxation in the upper age limit only if at the
fime of initial recruitment aé casual worker he had not
crossed upper age limit for the|relevant post.

11. The notification fof recruitment of Drivers

against the outsider quota 1is Lery clear. As regards the
educational qualification it onlly states that the candidate
should be able to read and write local language and to make
simplé arthemetical calculations and middle standard pass
is'desirable. As per the submission of the applicant, he
is able to fulfil the conditions except that he has not
studied in any school. Whétpef he is able to read and
write local language and éo make simple arthemetic
|

that basis his educaticnal qu?lifications could have been.

calculations can definitely be examined by the DPC and on
decided. Attending school is Aot necessary. Though in the
"rejection letter rejecting is candidature on 26.7.91
states . that his «case was | rejected for not having
educational qualifications, thie respondents in their reply

categorically state that his case was rejected not on the

o e ———
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basis of the educational qualijffications but failure to
submit the proof of his age from school or municipal
authorities. Hence it has to be|l held that his candidature

was not rejected due to educational qualification.

|

12. In view of the above, tTe only point to be decided
in this OA is whether rejection Tf the candidature of the

applicant due to non submission of the proof of his age is-

in order or not.

13. No doubt, the applicant had produced an affidavit

‘from a Notary in regard to his aél. The respondents submit
that the Notary affidavit cannot‘be accepted as he has to
be appointed in a Group-C post; and that ;equires only a
School Leaving Cretificate or{ a certificate from the

Registrar of Births and Deaths., The applicant was engaged

as Casual Driver with effecfl;| from 2.1.87. If the
respondents are particular abouf the age, it is necessary
for them to have obtained his a%e certificate even at the
time of engaging him as Casual Driver. The age being an
important ingredient for engag%ﬁg/appointing an outsider,
it goes without saying that evén for engaging a candidate
of casual nafure; his age shoul? have been ascertained at
the time of casual engagement itself so as to ensure that
overaged candidates aré not en?ﬁged even 6n casual basis.
Though the learned counsel for Ehe-respondents submits that
the initial engagement of the ﬁpPlicant was only. on casual
basgsis and at fhat time it is noE necessary to ascertain his
age, we do mnot subscribe to th%tiview; Mere fact that the

age being an important ingredient in allowing the candidate

to Jjoin Government service, |the respondents could not
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ignore that fact even for engabement as casual nature
1!

especially when he is taken for duty connected with driving

of vehicle involving safety aspect. If an old man is
engagéd as Caéual Driver, it may be possible that he may
drive the vehicle in an unsafe condition. But a young man
with_p;oper driving licque can| do that job with adequate
interest and safety gonsciousness. Hence engaging him as
casual driver without ascertain}ﬁg his age at the time of
initial engagement itself in oﬁr opinion is an irregular
process. In Railways, even Césual Khalasis are engaged
. only after ascertaining the proof of their age. P&T
bepartment which also employs qujte a good number of casual

labour cannot ignore this aspect.

14. The learned counsel fcr‘ the respondents further

submits that no casual labour 'is employed as Group-C as
there . is no procedure for regﬁlarisation of such casual
Group-C employees in Telecom Department. This statement
does not appear to be correct And reasonable as we find
that the notification itself sa&s that the casual drivers

are permitted to apply against the outsider quota for

recruitment as Drivers. Hence it has to be stated that the

Department itself has reconcilled to the idea that the
casual engagement of Drivers is not prohibited and those
who are appointed as such should also be considered for

regularisatioen in Group-C agaiws% outsider quota provided

1 : -
cfcourse after completion - of requisite service as
]

prescribed in the other condifions in the notification.

The applicant no doubt possesses the number of days of

service as reguired in the notification. Further, we also

fihd from. the letter of DoT datéd 10.9.91 that against the
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50% quota of the vacancies of D

recruitment should be made onl

who are already appointed on Cast

if that was not possible,
labour engaged after that date

they fulfil the conditions laid

we come to the conclusion that t

no regularisation in Group-C p
casual basls 15 not porne oy

entitled for regularisation i
provided he fulfills other co

notification.

15.

and the respondents themselves a
OA that he will be paid as Tempo

he can be considered as Driver;

evident that even the Telecom
the treatment of casual laboure
for regularisation in Group-D
cannot be said that a Casual G
considered for regularisation.

16. As stated ealier, the

that the age as on 1.7.90 sh

years.. In the letter dated 10

The applicant in OA. 673

%

rivers meant for outsiders,

y from among those Drivers

1al basis before 1.4.8? and

the le%ter do permit the casual

for consideration provided

dbwn in that letter. Thus,

he contention that there is

bsts from those engaged on-

LEeCULUae il QL Lo e

n  Group-C post as Driver

?ditions laid down in the

/94 is also a Casual Driver
g;e%fin their reply in that
rgry Mazdoor and thereafter
in his turn. Thus, it is
Deparément has conceded to
rs employed in Group-C post
it

post at least. Hence

roup 'C' employee cannot be

notification clearly states
ould be between 21 and 28

.9.91, provision exists for

Casual Drivers/Casual Labourers  engaged as Drivers to be

given the age relaxation to the

by them as Casual Driver. In tli

put in a number of days of serv

‘extent of service rendered

his case the applicant had

ice as Casual Driver during

1987, 1988, 1989, 1990 and 1991 whén the notification was

issued. Hence it is essential

that the age to the extent

i

p—
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of the number of years of service he has put in as Casual

| .
Driver reckoned on the basis of the number of days he had
workéd during that period, has éo be added so as to find

out whether he is within the age between 21 and 28.as on

1.7;90 as per the notification. The above-view is also in
consonance with the Department of Personnel and Training
letter dated 7.6.88 which providgé for relaxation of upper
age limit on the basis of reckoﬁing his service put in by
him in casuval service. Considering the above, we are of
the opinion that the applicantﬁL age should be checked
whether he was within the age beétween 21 and 28 as on the
crucial date prescribed in the Totification by deducting
the casual service from his actual age as on 1.7.90., 1If
that is done, then the eligibilﬁty of the applicant in

regard to his age celeudxtton can be decided without any

difficulty.

17. The next point arises‘ is in regard to non
submission of his date of bﬁrth certificate from the
competent authority along with FTe application. The only
point made out by the 1earned; standing counsel for the
respondents is that even the cér£ificate submitted by him
from the Registar of Births and Peaths was later than the
last date prescribed in the notification and hence the same
.cannot be taken note of while considering his case. The
initial affidavit filed by_him‘is not valid and the .age

mentioned in the affidavit is also different from the age

mentioned in the certificate of |the Registrar of Births and

Deaths.

i

is. ~We have already observgd that even at the time of

engaging him as Casual Driverf‘his age should have been

L L
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ascertained. The respondents' submission that declaration
|
of age is not necessary at the time of engagement as he was
engaged only as a Casual Driver|initially is not in order.

In Government service, whetheﬂ‘ engaged regularly or on

casual basis, one should give (his correct date of birth

which 1is essential qualificani%n for engagement in a
Government service. As the éespondents have failed to
observe that rule at the tiﬁe, of engagement of the
applicani, they cannot say thatlthe applicant had failed to
submit a proper certificate al@Ag with the application in
pursuance of the notification dated 6.12.90. The applicant
even though submitted the cerqikicate of birth issued by
the Registrar of Births and Deaths late, it has to be seen
on the basis of that certif;date whether he pOSSGSS?ﬁL-
necessaéy age as required in &he notification giving tﬁe

age relaxation for the casual éervice rendered by him as

provided for in the DoT ;ettef dated 10.9.91 and the DoP

E} letter dated 7.6.88. If he| comes within that age as
B prescribed in the notification, then his case has to be
reviewed for absorption as Driver in the respondents'’

organisation.

19. The applicant submits that there is a vacancy
against the departmental quota fpr which notification dated

6.12.90 was issued. This could not be verified by us. If

such a vacancy exists and thﬁt‘could not be filled by a
departmental candidate due | to non availability of
departmental candidate, then ?he case of the applicant
should be considered after exdmining his date of birth as

directed above and to consider Pis case for absorption for

the post of Motor Driver | "in accordance with the

b
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|
notification dated 6.12.90. i If no such vacancy is

‘available, then if a vacancy against the outsider quota

exists on that date even if if‘ is not included in the

notification dated 6.12.90, then his case should be
considered for that post after daking necessary check in
regard to his age as on 1.,7.90.] If it is not possible to

|
absorb him as Driver as directed above, then the applicant

should@ be treated as a Temponafy Mazdoor by conferring

Temporary Status on him and absorbed in Group-D category in

||

accordance with the rules. Thereafter his case may be

‘\.\
considered for appointment as Driver as and when his turn
comes in future against departmental guota.

L

20, With the above directipﬁs, the OA is disposed of.

No order as to costs.

(B8, JAT-PARAMESHWAR) (R.RANGARAJAN)
MEMBER %wDL.) | MEMBER ({ADMN.)

4 " ‘
(M\/ DATED : %mJar,iuaryt 1998 Sb\]/
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