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ORAL ORDER(PER HON'BLE SHRI Ry)RANGARAJAN 3 MEMBER (ADMN.)

Heard Mr.G.V.R.S.Vara Prasad, learned ceunsel fer

the applicant and Mr.V.Bhimanna, learned ceunsel fer the respendents,

2. The applicant ;nthis.OA while werking as a Superviser
was given an adverse entry in the cenfidential repert fer the

year 1993-94., That was cemmunicated te him by the ietter NQ.CR.
59.Ne.1/94=95 agted 1-6-94 (Annexure-III). The adverse remarks

is against the Cbl;No;IS and 21 eof par£—2 of the cenfédential
preferma which was initiéted by the efficer under whem he was
werking. These remarks were cenfirmed as seen frem Cel.Ne.23 of
part-3 and further the reviewing efficer alse cemmented adversely
in Cel.Ne,2% which is the Cel, fer qeneral assessment. The _averse
remarks entered in the confidentiai repert fer the year 1993-94

and communicated to the agplicant
against various Celumns indicated abeve/are repreduced belew:-

Extrate of Adverse Remarks

Heading Remarks
Cel.Ne.13 ' ' «« Inadeguate
(Timely submissjien ef :
statements)
Cel.Ne.21 |
(General Remarks) .. The official has tetally

neglected the aspect of submissien ef impertant menthly
statistical reperts such as MPR. CAP=1 a¢c., with the
result beth the efficers of this effice had te depend en
ene UDC of Ward-I1 in erder te meet this.centingency. The
official sheuld learn(jte shew mere devetien te duty.

Cel.Ne.23 !

Dees the Reviewing Officer agree

with the .remakks eof the Reperting ;

Officer? 1If net, the reasens fer I agree.
disagreeing and the extent eof g :
disagreement @ay be mentioned in

brief
Cel.Ne.24 Ca - _
(General Assessment) - .s The official sheuld
: impreve his gperfermarce.
. Rlicant ‘
é%!'x Thqéfi ed an appeal against the same te R-1 vide his repre-

sentatien cated 4-7-94(Annexure-2)., That representatien was dispesed
of by R-1 by the impugned erder Ne.Cen.Adv.2/94-95 gat. 6i§;94
{(Annexure-I1) cenfirming the adverse entries in the CR fer 1993-94.
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4. This OA is filed challenging the cenfirmatien ef the
adverse remarks by R-1 by his memerandum Ne.Cen.Adv.2/94-95 gt.
6-9-96(Annexure-l) and fer a censequential relief te expunge the

same frem the confidential repert.

!

5. (7

L The main cententien ef the applicant fer expunging
the remarks zre as fellews:- |
The applicant was previded with LDC assistance fer

submissien ef the varieus gtatistical reperts ancd preper maintenance

.of the supperting mft register. But the pest ef LDCs were vacant due

te seme reasen er ether. Hence, he had te depend en the UDCs te
submit the varieus reperts. He had ensured the timely submissien
of the statements te the Inceme Tax Officer 1 and 2 taking necessary
ageistance frem UDCs.. He submits that the statements were submitted
in time as can be seen frem the recerds maintained by him. He further
submits that at neo time he:wasL‘ of his deficiency in net
submitting the stafements in time., All the time he was under the
impressien that he wgs discharginé'his dutie.gs satisfacterily and
hence he was net informed of his short ceming se far; but surprisingly
the adverse remarks in the confiaential repert for 1993-94 are

sprung upen him witheut any fere-warning er any netice.

-

6. The respendents have filed a reply. The substance ef
the reply is that the applicant was net discharging his duties
preperly. Hence, they have toldgpend on the UDCs and TAs te
cemplete the werk alleted te the Superviser i.e., the applicant
herein. As he was net deing his jeb %3 satisfcterijy, they have
asked the UDCs/TAs te prepare the necessary statements and submit
te them directly as they are te be submitted te the ltigher efficials
in time. It is alse stated thae the inefficiency on the part ef
the applicant was breught te his netice erally number ef times.

He was given eneugh sppertunity te explain his case by means ef

s representatien te R-1 hen the adverse entries were infermed te
him. Hence, the applicant cannet have a greund in that he was net

. _ i,
infermed eof his ke short(@iﬁinjg.
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7. . Heard beth the parties. The applicant has enclesed the
details eof the varieus stateﬁenté submitted by him in his reply
dated 4=7-94, Newhere it has been breught eut in the reply that
the;elstatemEnts were prepared by semebedyelse ether than the
applicent. The learned ceunsel fef the respendents alse could\not
produce'any decumentary evidence;to preve that the statements have been
made esut 22 UDCs/TAs and net by the applicant. The. respendents
merely submit that when the applicant was net discharging hiaf%gpies
preperly they have ne ether alternative except teo take recOUrse-of
getting the werk dene threugh semabedyelse. If se I de net understand
why the respendents cﬁuld net have informed the applicant in regard
te his shert cemings in writing. Mere stating that the applicant
was infermed orall& will net be sufficient. Even etherwise, seme
sert of dessier ceuld have béen_kept regarding the functiening ef
the applicant in a cenfidential repert felder. But ne such cenfidentia
felder in regargd te the peer. performance of the applicant has been
maintained. Hence, it has te be held thﬁ%&he eral inséructions
Kot b R

reported_hgégigen te the applicant is net authenticated by written
warning er cenfigential recerds. The respendents themeelves submitted
that they get the werk dene threugh QQSUDC and ether staff as the

applicant was net discharging his duties preperly. In such a
case the preper methed is te take disciplinary pctien against the
applicant whe is feund delinquent in discharging his duties. But

ne charge she#t has been issued.te the applicant, This itself shews

that the respendengs are net very careful in fere-warning the

applicant regarding the shert cemingg ef the applicant well in
time. When he is net fore-ward%§g}egarding inefficiency/peer
perfermance, if there iﬁény, and ne disciplinary actien ywgs alse
initiated it is net justifiable te grant him adverse remark inCR

which will ceme as a surprise te him.

h
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Te The learned ceunsel fer the EE;E;EEE%{EEE%E%;ES

to the memo c0nve§ing the adverse-femarks
that even inhis reply/the applicant has admitted that the
.statements were made by fhe upcs. Hence there is ne need fer
the reépondents te preve thatit waézgggpared by him, I de net
consider this statement a very cenvincing ene. The applicant has
gaid that the UDCs were asked te prepare the stitement by the
ef ficers and he has ne ebjectien te give such éggtructions directly
te them, But thestatements were seen by hiﬁ)fﬁence it cannet e

sald that the stapgmehts were prepared and_directly submitted te

,—_-’F"'——., -
the respendents byepassing him. =
8. - In this cennectien I weuld like te recall the ¢

departﬁental instruc;ioné regarding the cemmunicatien ef the adverse
" yemarks. In .the Manual ef Office precedure issued by the Directer
of Inspectien, Incomé Tax department,.it is stageq that “it weuld
make fer better efficienty and eententment ef thepublic services if
every reperting officer_réalizen-that:it is his duty net eénly t;
make an ebjective asgessment ef his subordinate’'s werk and qualities
but alse te give him at ali times the necessary-advice, guidance

and assistance te cerrect his faults and deficiencies. If this

part ef the reperting officerfs duty is preperly perfermed there
sheuld be ne difficulty about‘recoraing adverse entries which weuld
enly refer te defects which had persisted despite the reperting
off;cer‘s efferts to have them cerrected". Frem the abeve it is
evident that suitable advice/guidance and assistance.sheuld be

g;ven te the empleyees befere recerding adverse entry ip the CR,

If the empleyee persisted in net discﬁarging his duties preperly
inspite of the advice/guidance and assistance given te him the g
reportinqﬁfficer is well within bis peundary te recerd such inefficierm
werk of the empleyee in the CR. As stated egrlier, in the case eof
the applicant herein, ne such advice/guidancé er assistance te
cerrect his fault seem te have been given te him, ‘If they have

given him such zgvice in writing prebably the applicant weuld have

cerrected himself. Inspite ef such advice if he has net cerrected
can recerd such inefficiency

himself, the respondantSP*m; part of the applicant ip the CR.

/] ..6
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10. In this connection the observation of the Apex Cou}y
ip the reported case 1996 (5) scc 103 (Sukhdeé'Vs. Commissioner
Amravati Division, Amravati and Another) is very relevant. The
Apex Court has observed that "the adverse remarks before being
" given, it is desirable to éffer prior opportunitf to the employee®.
It is further obseryed in the. above quoted reference thgt®it would
be salutary that the controlling officer before writing sgverse
remarks would give prior sufficient opportﬁnity in writing by
informing him of the deficiency he noticed for improvement.
in spite of the opportunity given if the officer/employee dJoes
not improve then i¥ would be an cbvious fact and would form
materisl bésis in support of the adverse remarks”.(Emphasis added).
From the above it is clear that an opportunity in writipg is to
be given to an employee before initiating adverse remarks of the

L_) . . )
CR. In the present case this procedure has not been followed.

11. The objectivity for writing CR needs no emphasis. Every
now and thegglboth.the adm;nistrative and judicial sides emphasis
the officers initlating report to be more 6bjective in initiating
the CR. Objecfivity should be the hatlmark for the initistion

of the CR. 1In this connection the Apex Court in the reported
case 1991 (3) SLR 429 (Subroto Banerju, I.A.S. Vs. Union of

India and “thers) had observed that the adverse entry not
supported by objebtive data is liable to expunction. In this case
" there 1is no satisfactory explanation from the respondents side
for not giving fore-warning 1n-writing to the applicant before
awarding adverse CR for the applicant. When the respondents
complained that the applicant is not discharging duty properl&

it is for the resppndenté to bring such geficiency to the notice
of the applicant in writing. Mere advise orally, to an employee
who is reported to be beyond correction, cannot be a subgtitute
of giving a warning in writing. In view of the enclosures to

the reply submitted to R-1 it has to be held that the applicant

has not seriously defaulted in submitting the stastement. Probabl

-
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failure in one or two occasion should not be taken as a

material for giving him an adverse remark. The respondents .
reply on the judgement of the Apex Court in AIR 1980 SC 563

(UoT Vs, M.E.ﬁeddyi te state that the entry in the adveese

remarks cannot be expunged. But this judgement in my opinion

is not very relevantito this issue. Even the case law relied

on namely, AIR 1991 SC 1990 (UOI Vs. E.G.Nambudiri) 1is not

releyant tc this issue.:

12. The next adverse entry is in regard to the general
assessment. The reviewing officer had entgggg under the

column general assessment as “"the official should improve

his performance®. In what way his performance was deficient

" during the year has not been broughqbut. As stated earlier

the remarks in Cél.13 and 1 of part-2 of CR are not sufficient
reasons for adverse comment against the general agsessment column.
As a matter of fact in part=2 there are numbef of columns where
the Qualities 6f tﬁe‘applicant are to be recorded. It is seen
that except under Col,13 and 21 there is no other adverse remarks
in any other columns. Hence, it cannot be justifiably said that
tﬁe reviewing officer has given remarks under Col.24 on the basis
of some other entries ;n the CR format.as ﬁhe adverse remarks

in this connection is vague the same cannot be allowed to continue

_in the C¥, Hence this remarks is also liable to be expunged.

13, In the result, the impugned order No.Con.Adv.2/94-95 a¢.
6-9-94 is set aside: R-1 is directed to gg expunge the adverse
remarks entered in Col.13 and 21 of part-2 and iﬁJCol.zh and 25

of part-=3 and advise the applicant sﬁgtably.

14, The OA is ordered acgordingly. No costs.

(R, Rangarajan)

Member(Admn.) -
I~
Dated_:_The_7th_Oct, '96._ /@Wﬂ,}m {
Tpictated in the Open Court) T
DREY
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Copy to:

1.

2.

3.

6.
-

The Commissioner of Ingome Tax,
Lakshmipuram, Guntur.

The Dy. Commissioner of Income Tax,
Tirupathi Range, Tirupathi - 517 507.

The Income Tax Officer,
ward-I, Kurnool.

" One copy to Nt.G.".R.SEUara Prasad, Advocats,

CAT,Hyderabad,

, One copy to Mr.Y.Bhimanna, Addl,CGSC,

CAT,Hyderabad,
One copy to Library,CAT,Hyderabad.

One duplicate cnpy:
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