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(0rder per Hon'ble Shri B.S.Jai Parameshwar, Member (J) ).
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Heard S5ri N.Ram Mohan Rao, counssl for the spplicant.

None for the respondents,

2 Since the DA was filed &hout 3 years back we felt not
inclined to grant adjournment. Hence we are disposing of the

DA in accordancs with the rule 16(2) of the CAT (P}, Rulas; 1887,

3. Thig is an applicatiuhhndar section 19 of the A.T.Act,
]

1985 and applicetion was filed on 4-5-95,

4, The applicant submits that he belongs to ST community.

The applicant while working as an Officer in the State Bank of
India submitted his candidature in response to the advartisement
issued by the Union Public Service Commission tor the post of Asst.
Provident Fund Commissioner Gr.I. Ths applicant appeared for
interview on 13=-2=50., The applicant was appointed as Asst.Provider
Fund Commissioner Gr.I in the scale of pay of %5.2200-4000 in the
P.F.0rganisation. He reported for duty on 17-12-30. He underwent

training for a period of one month and was posted to Hyderabad.

Se The applicant submits that the post of Asst.Provident Fund

Commissioner is filled by tuo methads which are as Pollous i~

(a)0irect Recruitment through UPSC;

(b)By promotion.

6 The applicant submits that the vacancies to be filled by

the direct recruitment were Lying vacant. He submits that

there was direct recruitment.
during the year 1989{ He submits that he should be regarded as

T ceede
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batch
1989/officer as the process has already been initiated during

February, 1989,

(B At this stage it must be noted that the organisation not
only initiated the process for filling up the posts of Asst,
Provident fund Commissioner Gr.I by direct recruitment but also by

promotion during the year 1991,

8. The spplicant submits that a provisional seniority list

of Asst.Provident fund Commissioner Gr.I as on 1=1=83 was publi=
shed through proceedings dt.20-1-93., He submits that seniority of
Officers in the list from Sl.No.1 to 95 uas Pixed‘imzaccurdanca with
therEmployess Provident fund Seniority Regulations, 1989 in short
—~tlas_ _ | ‘
"Regulations, 1989" applying guota-rota rule between Direct Recruite
and promotees. He submits that officials shoun at Sl.No.1 to 95 in
the gseniority list uere appointed/pfcmoted prior to the Regulations

1989, Thse claim of the applicant was shoun in the seniority list

at 51;NQ.201 .

9. He gsubmitted repressntation dt.9-2-93 against the provisionale
seniority ;ist. The applicant submits that he had raised the plea
that he was a direct recruitee and he cannet be incorporated as

Wwere
junior to the employee who/ promoted after his recruitment. Ha
submits that approval fur-pramntinn by the UPSC made only on
21-5-91. Hence promotees cannct be ranked seniors to Direct
Recruitees. Thus ths applicant claims teo be senior to the promo=-
tees. Howsever, his repraesuntation was not considered by the
organisation., He submitted a reminder on 26=5-94 also.

T~
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10. The applicant submits that the raspondents instead of
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Pinalising the provisionai seniority list issued through proceedings
dt.20-1=-93 circulated anothaﬁbrouisional senioiryt list througﬁ
proceedings dt.7-12~34, He submits thatlthis seniority list of
Asst.Provident Fund Commissioners Gr.l containg ths officers who

are on rolls as on 31-12-88, ‘As the applicant was appointed in

the year 1990, his name did not find a place in the said provi=-

sional senipority list.

1. He submits that the Chief Provident Fund Commissicner with-
out Pinalising seniority of Asst.Provident Fund Commissioner, Gr.l
f ssued proceedings dt.16-2-95 and dt,22-3=95 promoting 11 ofPicers

and 13 officers respectively,to the next higher grade,

12, He is aggrisved by the promotiom cof certasin officers through

proceedings dt.16-2-95 and 22-3-395.

13. Henca he has filed this OA for tha following relisfs :-

(a)Direct the respondent to forthuwith finalise the seniority
list of Agst.Provident Fund Commissioners circulated by
him through his procesdings PERS.1/5-3(2)/91 dt.20-1-93
duly revising it in such a way that the direct recruits
of 1990 batch ars not treated and shoun as juniors to

thoss who have been regularly promoted as Asst.Provident
Fund'Pommissionars subsaquent te the appointments of
Direct Recruits;

(b)also diresct the respongent to first of all identify
the vacanciss available for the respective quota viz.,
direct recruits and promotess and to push down all
the promotees uhc-haue been so.promoted in excess of
their quots without in any manner rotating their names
along with the direct recruits in the seniority list;

(c¢)and to direct the respondents to finalise and publish
such a seniority list within a period of one month
and ;
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(d)on the above basis direct the respondent herein
to review promotions ordered to the category of
Regional provident Fund Commissioner Gr.II through
his procesdings dt.16=-2-95 and 23-3-95, respece
tively and declare that tha applicant is entitled to be
treated to have bsen so Eromoted with all consaquential
benefits such as pay fixetion, seniority, payment of
arrears of salary and allowences in the category of
Regional Provident Fund Lommissioner Gr.Il;

(e)Carl Por the records relating to the memorandum
No.Pers.I/s-3(2)91/5L/Vol,1/22603 dt.19-6-97 as
well as' tha proceedings No.Pers.1/5.3(2)91/5L/Vol.1/
25424 dt.30-6-97 of the fespundent and sat aside the
same ﬁq}ding it arbitrary, unjust and declare: that.
the applicent is entitled to be shown as senior to
those who earned promotion as Asst.Provident Fund
Commissionser subsequsnt to his appointment.

14. The respandentsihaue filed a counter statinmg that during

the year 1991 process for filling up the posts of Asst.Prouidént
Fund Commissioner Gr.I by Direct Recruitment as well as by promo=-
tion was taken up. Thay%ubmit thét the seniority list as on 1.1.93
was finalised by fixing the quota of officers recruited by Direct
Recruitment and promotees applying the principles of rota-quota.
They submit that during the same financial year i.e. from 1=4=90

to 31-3-91 certain dspartmanial officers were also promoted to
the post of Asst.Provident Fund Commissionsr ageinst departmsntal
quotae on the recaommendat ions of DPC/UPSC. The contention of the
épplicant that he ua§ appointed during the Dacembér, 1990 and the
departmental candidates were appointed during the January, 1991

and thus'hia contantions k% that he belongs to 1990 batch and

the promotees balnﬁga to 1991 batch is-not correct. The organi-
sation is following financial yeasr from April to March for the

pur pose uf’. recruitment and t'hay havs followed the same in aCCOT (&mmmmm—m

Ny
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with the instructions issued by DOPT. Therefore the officers
eppointed by Direct Recruitment as well as promotees were appointed
during the same financial yeer i.e. 1-4-90 to 31-3-81, That the |
organisation has alrsady fixed and finalised seniority in esccor-
dance with the rules and t hat the aﬁplicant was assigned slots
according to the ranking made by the Asst.Provident Fund Commissioner.
No injustice has been caused to the applicant. That the aspplicant
is getting all the benafits such as promotion to next higher grade
in accordance with the seniority and that the organisation followed
the instructions of Departmsnt of Personnel & Training while fixing
seniority and others in the cedre of Asst.Progident Fund Commissioner

Gr.I. Therefore, the OA is liable to be dismissed.

15. The applicant in the OA is s dirsct recruitee to the post of
Asst.Provident Fund Commissioner. He reported for duty oﬁ 17-12-90
His main grievance is that his seniority in the cadre of Asst.
Provident Fund Commissioner has not been fixed. It is Purther state
that the respondents had issued a provisicnal seniority list as on
1-1=923 for which he submitted represantation. However, t he respondewr
did not consider representation end issued a fresh seniority list
through proceedings dt.7-12-84, Houwever, the seniorit; ligt issued
through proceedings dt.7?7-12-94 was in respect of the Asst.Provident
Fund Commissiﬁner gs on 31-12=RB., As the applicant reported for

duty on 17-12-90, his name did not figure in the said seniority 11 o

15.(a) Learned counsal for the applicant has gubmitted his writter

arguments. Perusad the same.

15.(b) The applicant is aggrieved by the action of the respon-

o...ﬁ-ﬂ
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dents in not considering his réprasentaticn dt ,9-~2«93, He had
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submitted his representation against the provisional seniority

list published on 20~1=93,

15.(c) Houwever, during the pendency of the OA the respondents
congidered the said representation and informed the applicant by
letter dt;19-6-97. The sams communicatéd to the applicant on 14-7-97,
in the gaid letter, the respondents informed the applicant that the
seniority list has bsen prepared keeping inview the quots betuween

the direct recruits and promotases and thué the ssniority list of
officers directly recruited and departmental promotees was based

on the principle of Quota-Rota rule. Further they informed the
applicant that the fixation of seniority has ne connection with the

date of joining.

15.(d) He has challenged the ssid letter ssid dt.19-6-97 by amending

tha prayer in the OA.

15.(a) In the first instancevthe respondents treated the calander
year 1991 as the racruitment yesr. It is on this ground they submit
that during the year 1990-91 i.e. betwsen 1-4-90 and 31-3-91 there
were recruitments to the cadre of Asst.Provident Fund Commissioner
both by promotion and by direct recruitment. The applicant uwas
appointsd on 14=-12-1990. Some of the departmental candidates were
promoted xa earlier to him, It is his contention that the direct

recruits must be placed above the departmental promotees.

15.(f) No doubt, the direct recruits must be pleced above the
e . '
~

departmental promotees; but houever, it depands upon the cadre strengt

e

in a particular yeer.

15.(g) The epplicant submits that there was no direct recruitment
appointments prior to 1989, It is stated that the firat direct
recruitment was made in 1987. Oetween 1987 and 1988, there was no

direct,;ecruitment. If in such_a gituation there uere only depart-

" mental promotees, then the respondents may verify the quata of the

promotees prescribed in those yesrs and in case the promotees ware

’Lin excess of the prescribed gquota, then those who were promoted in

@‘/ . ....S*B.
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excess of the prescribed quota, then'those who wsre promcted in
excess of the guota must give way to the direct recruits. Merely
because there was no recruitment between 1987 and 1989, it cannot be

said that the Quota-Rotsz ruls had broken down.

15.{h) As the respondsnts have considered the representation of

the applicant against the provisional seﬁiority list dt.20-1;93,

the question of placing the apﬁlicént at a particular place has to
be decided and the respondents have to take a decision inm this
regard. In view of the directions we are éiuing to the respondents,
we do not feel persuaded to go into propriety of the letter

dt.19-6-97/14=7=97,

15.(i} The respondents have not mads clear the circumstancss under
which they issued another seniority list of officers who were in
the cadre as on 31-12=-1988. Howsver, the applicant is not in any
way affected by the publication of the said seniority list of the
officers as on 31-12-1988, for, the applicant joined the service

on 14-12-1993,

15.(j) The applicant relied upon the decision of the Hon'ble

Supreme “ourt in the case of A.N.Pathak Vs. Secretary to Government,
Ministry of Defence (reported in AIR 1987 SC 716). The Hon'ble
Suprsme Cgurt in that case hsld that providing of slot aystem

was not propser.

16. The applicant is working in the E.P.F.0rganisation. In
the case of N.Balasubrahmanyam Vs. Union of India reported in 1991
ATC (Vol.16) page=61, the Madras Hench of this Tribunal considered
the validity_of section~5-0(7)(a) of E.P.F.Act, in para-it,

o
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the Bench has observed as followss &=

11. The applicants have also challenged the communication
dt ,14-10-88 and the validity of Section 5-0(7)(a) of
the Act. Originally, under the EPF and Miscellaneous
Provisions Act, before it is amended by Act 33 of 1988,
5ection 5-D(7) read as fallows := _ '

The method of recruitment, salary and allowances,
discipline and other conditions of servics of other
officers and employees of the Central Board shall
'be such as may be specified by the Central Board
with the approval of thse Central Government.

By the amendment Act 33 of 1988, Section 5-D(7) was amended
as fellous :=

7(a) The method of recruitment, salary and allowancss,
discipline and other conditions of service of Addl.CPF
Commission, Uy.Provident Fund Commissioner, Regional
Ptovident Fund Commigsiunsr, Asst.Provident Fund
Commissioner and other officers and employees of the
Central Board staff shall be such as may be specified
by the Central Board in accordance with the rules and
others applicabla to the officers and employeas of

the Caentral Government drawing corresponding scales

of pay :

Provided that whare the Central Board is of the
gpinion that it is necessafy to make a departure from
the said rules or orders in respect of any of the
matters aforesaid it shall cbtain the prior approval
of the Cemtral Government.

(b)In determining the corresponding scales of pay of
officers and employees under clause (a), the Central

Board shall have regard to the educational qualifica=-
tions, method qf recruitment, duties and respongibi=-

lities of such officers and employees under the Lantral
Government and incase of any doubt, the Central Board
shall refer the matter to Cantral Government whose decisian
thereon shall be final.

17. In cass of Ashok Mehta & others Us. Regional Providant Fund
Commigsioner & others (reported in 1993 (24) ATC (FB)493), the Full
Bench of thig Tribunél observed as follouws i=

L

8. In the present set of cases, initisl ad hoc promotions

'..8.



were made and the incumbents continued in those poests

until thair services were raguiarised in accordance with
the Rulss., They have not pleadad that their ad hoc praﬁatians
vere made to aubs.antive posts or vacancies, deliberately
in disregard of the rules. Nor is it their case that the
incumbents continued on the posts for leng periods of

about 15 to 20 years. The orders of sd hoc promotions
clearly indicate that they were made inthe exigencies of
service stating that the ad hoc promotion does not confer
any rights for regular promotion. Hence, servics rendered
as ad hoc promotess before regularisation of their services
in pursuance of selection by regular DPC in accordance with
the rulas cannot count for seniority.

g, 1In the light of our above discussion, we answer
the guestions referred to us in the context of the
facts of thase cases as follows :

(a)The officers promoted on the basis of seniority
sub ject to the rejection of unfit and those promoted
on the resulit of the competitive examination shall be
treated as promotees. ' ‘

Persons promoted by both the modes of promotion shall
be included in a common seniority 1ist.

Their inter se seniority has to be determined on the
basis of their total langth of service which will be
reckoned from the actual date of their promotion in
asccordance with the relevant recruitment ruies. 

Promotion by way of ad hoc or stopgap arrangement made
due to administrative exigencies and not in accerdance

with rules cannot count for seniority.

Prirciple 'B' laid down by the Supreme Court in
Direct Recruit Class 11 Enginesring Officers’
Assaociation V, State of Maharashtra will apply

as explained by the Supreme Court in Keshav Chandra
Joshi v. Unien of India only to cases where the
initial appointment is made deliberately in disregard
of the rules and the incumbent allowed to continue

in the post for long periods of about 15 to 20 years
without reversion till the date of regularisation

of service in accordance uwith rules, there being powsr
in the authority to relax the ruies.

(b)The rota quota principle of seniority is not appli-A'

cable Por determining the seniority to the cedrs of

O

...'g.



UDCs in these cases.

(c¢)The order of the Supreme Court inMohinder Kumar

case constitutes a bindihg precedent as held by the
Full Bench of tha Tribunal in R.D.Gupta case svan after
the judgment of the Supreme Court in the Direct

Recruit Class II Enginsering Officers Association case.

(d)As the correct principles ror determining seniority
in the cadre of UDCs were clarified by thas Supreme
Court in Mohinder Kumar case on 11-8-1987, and as cases
in regard to ssniority inths cadre of UDCs have been
pending since long, it would not be just and proper to
decline relief in regard to recasting of the seniority
list on the ground that it would have Par rsaching and
unsettling effect in managing the cadres of not only

of the UDCs but also the posts in the higher gradas.

18. Seniority is an importgnt factor from the view of #n,
amplc;a;. it dis-closes his positipn in thas cadre and alsp his
:ﬁuture promotional prospects., Ths respondents are expected to
prepare the éeniarity list, Ths inte;-se seniority betwsen direct-
recruites ard prcmotées in t he cadre of Asst.Provident Fdnd Commig=
sioner is 1: 1. Further the respordents consideringt he total
‘strength ascertain whether in any of the year promotions were made

in excees of the quuta“thbn those promotees who were promoted in

excess of the quota must give way to the direct recruitess. Like ui s

in any of the ysar direct recruitses uerse appointed in excess of
the number to be appointed then thoge persons who were appointed

must
in excess of the guota/give way for the promotses.

19, The'applicant is governsed by the EPF Extention of Seniority

regulations, 1989.

(W —
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20, Boaides that tha Ministry of Home Affairs, Govt. of India
in OM No.9/11/55=-AP5 dt,22-12-59 has issued certain guidelines.

This OM was inforce: up to February, 1986.

21 Subsequently the Gouvt, of India issued guidelines in
memo No.35014/2/80-Eatt (D) dt.7-2-1986 regarding seniority.

This OM is prospective in its application from 1-3-1986.

22. In the OM dt.22-12-58 the date of confirmation was linked

with aaninrity. The queétian of linking the saniamity with tha

date of confirmation wg igrcame up for considerstion in the case of

the Direct Recruitee Class-1I Engineering Officers Association

Us. State of Maharashtra & others (1990(2)SLR 724 (SC) ) wherein

the Hon'bls Supreme Court clearly laid down that date of canfirma-
the

tion is not/criteria to datermine the seﬁiority and that the date

of appointment is the basis for fixing the sgniority.

23, On the linas of the decision of the Hon'ble Supremse Court
Union of India issusd DM No.20011/5/90/Estt (B) dt.4~11-92 de-link=

ing the date of confirmation with seniority.

24. The said OM came up Por consideration in OA 3B81/92
(Ch.V.Subbs Rao Vs. Union of India & others) befmea this Bench.
This Bench on 28-7-93 hald that the provisor to para~4 of the OM

dt «22~12=-59 was against the equality clause.

25. Recently the Hon’'ble Supreme Court in the case of
P.U.D.0PPicials of the Punjab & Haryana observed as follows :=

it is well settled that in service matters,
the guestion of saniority should not be re-
opened after a lapse of rsasonable pariod
as that results in disturbing the ssttled

0%~ veeells
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pogition which is not justifiable.”

From the seniority lists produced by the respandents, they have
finalised the asniority of sme officers. The respondents while

preparing seniority list shall not disturb the saniurity of the

hgsalraady
Bfficers which l ;/becoma finale

~

26. With the above observations, ua direct the respondents
ag under i=

(a)The respondents are directed to prepare the provisiocnal
sniority list in the cadre of Asst.Provident Fund
' Commissioners mrE clearly identifying the applicant
at a suitable place; '

opportunxty
(b)That theymust &R give/ to the ‘aggrieved officers to

makea the reprasantat;nn against the said provisional

seniority list; o tions
(c}After carefully considering reprasenta-/ if any

received, therespondents shall take a dacision to
finalise the seniority list.

27, Since preparing the seniority list as per the observations
made herein above takes a'considerabLe time, we feel it propsr to
direct the respondents ta finalise the seniority within six months

a
from the date of recseipt of /copy of this order.

28, With the above directions, the OA is allowed leaving the

parties to besr their own costs.

.5.JAIPAR AME SHWAR) (R .RANGARAJAN)
member (3J) Member (A) .

avl/ vj\/_///
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Copy to;

1, The Central Provident Fund Commissioner,
gmployess Provident Fund Urganisation,

2.

3-'

4

5.

Sth
New
One
Ona
Une
Bne

YLKR

floor, Mayur Bhavan,Cannaught Circus,
Delhi,

copy to Mr.M.Ram Mohan R@0, Aduocate,CﬂT Hyderabad.

copy to Wr.ﬁ;N.Raddy,%ddl.b&SE,CﬁT Hyderabad.,
copy to HB53P,M(3),TA T,Hyderabad,
copy to O. R{A},CAT,Hyderabad,

duplicate'CDDYQ
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