0,A.N0s.60/95 & Batch.

0.,A.No,.60/95, .

Between: _7_7_7_7_7_7_7_7_7_7_7_7_7_7_,_,_,_,.,-7-—
._7_,—ﬁ_;safé_ﬁg apan i .

Vs,

1. Financial Advisor & Chief Accounts
Officer, S.C.Railway, Sec'bad,

.2. S8r.Divisional Accounts Officer,
Hyderabad MG Division, S.C.Rly.,
Sec'bad,

3. The Divisional Cashier (Pay)
HYB (MG) Division SC Rly,,
Statio Annex Sec‘tbad.

0.A.N0,61/95,

Between:
v oV .Sadanand o
And

1. F.At & C.A.Oll
SC Railw.,y, Sec'bad.

2., Sr. Divisional Accounts Officer,
Hyderabad MG Divn., S. C Rly.,
Sec?bad.

3. The Divisional Cashier (Pay),
Hyd. MG Division, SC Railway,
Sec’'bad., Railway.Station Annexure,
Sec'bad, .e

0.A.N0.62/95,

petween:
A.S.V.Aruna Kishore .e

And

1. PFinancial advisor & Chief
Accounts Officer (FA & CAO),
S.C.RailWay, SeC'bad.

2. Sr.Divisional Accounts Officer,
Secunderabad BG Division,
S5.C.Railway, Sanchalam Bhavan,
Sec'bad.

3. The Divisional Cashier (pPay)
Secunderabad BG Division,
SC Railway, Sec'bad Rly. Statlon,
Annexure-Secunderabad :




N

N

0.A.N0.,187/95. '

Betweens:

pP. Satyanarayana Niranjan a ; .o

OA

and

The FA & CAO, S.C.Railwmy,
Secunderabad.

Sr. Divisional Accounts Officer,
Hyderabad MG Division, S.CiRly.,
Sec' bad,

The DivisionalCashier (Pay)
Hyd. MG Division, SC Railway,

Sec'bad Rly. Station Annexpre, Sec' >ad.

1493/95.

G.5, Mohan Kumar ‘ e

1.

2.

3.

0.A,N0.1494/95.

And

The FA & CEO, S.C.Rgilway,
Rail Nilayam, Sec'bad.

sr. Divisional Accounts Officer,
Sec'bad BG Division, SC Rly.,
Secunderabad. '

The Divisional Cashier (Pay)
Hyderabad MG Division, SC Rly.,
Sec'bad - Rly Station AnngX..
Secunderabad .o

K.

Sudarshan .o
And
The FA & CAO, S.C.Rallway,

b

o &

* e

RespJndents

, Applicgnt

]
gail Nilayam, Sec'bad, |
Sec'bad BG Division,
SC Rly., Sec'bad.

The Divisional Cashier (Pay)
Hyderabad MG Division, SC Rily..,
Sectbad - Rly Station Annexe,
Secunderabad oo

|

|

!

|

|
Resbondents
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Counsel for Applicants :‘ sri J. Lalitha-Prasad,

) Advocate. I
Sri N.R. Devgraj, Sr.CGEC
(in OA No.1 87/95)

Sri V.Bhimapna, sCc for|Rly.
(in OAs 60/95, 61/95, [62/95
and 1493/99)
Sri D.Frangis Paul, SC| for
Railways (ﬂn OA 1494/95)

"counsel for Respondents

L L]

C OR A M:

THE HON'BLE MR. JUDTICE M.G. CHAUDHARI, VICE CHATRMAN

THE HON'BLE MR, R, \RANGARAJAN,

oy MEMBER(%DMN )

FUDGMENT

X per Hon'ble Sri R.RangarajanJ Member (Adminhistrative} [

Heard Sri J.Lalitha Prasad, learned Counsel for

applicants in all the OCAs, Sri{D.Francis P%ul, learned

11494/95, Sri

V.Bhimanna, learnsd Standing CLunsel for réspondents in
oAs 60/95 to 62795 & 1387/95: and Sri Satyar arayana for

Sri N.R. Devaraj, Sr.CGSC for respondents iL oA 187/95.

2. In all these applicatJons the cont'ntions are [the

séme so also the relief askedlfor. Hence all these 6 ||OAs

are disposed of by a common judgment,
3. The concise facts in these QAs are|summarised
be low:

In OAs 60/96, 61/95, L2/95, 18785,/ 1493/95 and

1494/95 the applicants are reﬁorted to be engaged as
casual labour/hamal from the year 1988, 1981, 1981, 27.6.1984

8.5.1995 and May, 1982 onwards respectively. It is sitated

ceod/=
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in.all these OAs that they were performiﬁg the
duties of the Peon and thereby they are ﬁo be
treated as casual labours engaged to perform the

. regular duties attached to the category # a Peon,
They rely on th? decision oflthis Tribunah dated
29.6,1992 in OA N0.226/91 (Sri D.Vishnu vf. Sr. DAO(G),

S.C.Railway, Secunderabad and another) tjlstate that
and hence they

their cases are covered by that judgment

should also be treated as casual labour and temporar]

—

status had to be granted to them as was déne in the

‘ l
case of Sri Vishnu. They further substantiate their
case by enclosing the identity cards issuFd to them.

Applicants in all these OAs represented t$ the F2& CAO

or to the other concerned authorities for|granting

them temporary ®tatus and corseguential regularisation.
No reply has been reported to have been g#ven to theﬂ
for their representation except in the cahe of appli¢ant
in OA 62/95 where a reply dt. 26.9.1994 was given to

the applicant by FA & CAO rejecting his request for i

granting temporary status etc. This rejegtion letter
dt. 26.9.1994 is impugned in that OA, It 'is also seén

from the enclosures to 0A 61/95 and 62/95\¢hat an

office order No.8/81 dt. 6,1,1981 was issyed engaging
them as casual labour from the date they report for

duty. However, that order has been cancelled bv
otfice order No.ll of 1981 d4t., 17.1.81 whiFh is

|
enclosed as Annexure to the reply., r

i
4. o Aggrieved by the fact that no repHy had been

given to their representation and the rejection of hié

representation in OA 62/95, the applicants/|in all these

‘ ..5/"

) N~ ‘
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OAs pray for a direction to the respondent§ to
|
grant them temporary status and absorb thew as ;
| |

Peons in the Accounts Department. | .
) |! |

| |

5, As stated earlier, since the conﬁEn- V
tions in all these OAs are same and also ghe relief V

|
asked for, the respondents have filed the‘feoly l

statement only in OAL) 62/95 and submitted{Fhat ,
|
this reply statement in OA 62V95 may be t#eated as :

reply in other 0As also, Hence, the OA 62/95 is
' |

taken as the leading OA for ﬁhe purpose o% analysis V
of the contentions in all thase OAs, “ l
” . V

6. In OA 62/95 the applicant as staued earlier
was engaged as a Casual Labour hamal in Divisional E|

Cashier, Pay office, Hyderabad MG Dlvisi on from l
[ he is P

Feb.,, 1981 to 1992 and from }?92 ormrarc?ls,I

working as a Casual Labour hamal inD ivi#ional V
|

Cashier (pay) office, Secunderab d DlVlsﬂon. He had
H

thus put in a service of over 13 years 1n lntermltt%nt

spells. It is stated that ae is perforﬂ%ng the V

duties’ )of the Peons and the duties peﬁformed by hhm
|

; | |
has been indicated in pages=6 & 7 of th#rOA to . L

\ l!
[

compare his duties with that of the Peoﬁu It is
stated that he is paid daily wages froﬁ!ﬂQSl onwards.

m~ Aatails of payments received by the”applicant in
this OA while working as HQasual Hamai iu Liis v~-,%_

of the DCP/3G/S'bad has bedn enclosed aﬁ annexuresp
' . : |
2, 3 & 4 to the rejoinder filed by the applicant.l

| ‘ |
The learned counsel for the applicant q?bmits that,
|

|
his case is same as that ofSri Vishnu,\%he applica?t
|

in OA 226/91 and his case is covered bﬁ.that jud ent
|

in the above OA and hence this case ma% have to bq

\
disposed of on the same lines, His representatio? to

AN | ,” e

[



|
s 6 ,

| |
F.A. & CAO (R-1 in the 0Aa) for granting hﬂm
temporary status and other cdnsequential genefits
|
vide his representation letter dt.7.9.199ﬁ had

been turned down by the impugned reply NOJAAD/M-53

dt, 26.9,1994 (Annexure A-l}J

7. The contentigns of the applicants in

| '
The applicants thou&h termed as Casual

R — I
Labour Hamal an wias u;vu:ua.v;n;;r— ——————y — | 4

performing the duties attachgd to the post of a

peon and hence they are to be treated as casual

these OAs are as follows:

labourers for purpose of granting temporﬁry status

and other consequéntial bene&its. -
| I
By offiice order 8/81 dt. 6.1.8£

|
(Annexure 2)}the applicant in OA 62/95 sfates/that

he was engaged as Casual Labour, In the/rejoinder

the applicant had submitted [that though ue was
paid wages on the day-to-da% basis, this‘practice
|

is adopted for economising the expenditure as can

e seen from the DO No.A/CO/0 dt., 13,.7.7

to the rejoinder). He had glso annexured details
_ |

of the payments made to him from 19291 oqwards as

annexures 2,3, and 4 to the| rejoinder, ”
!

8. The respondents in their reply #meitted

that the applicant was not la casual lab$ur and he

was never engaged as a causal labour. But the Divﬂ-

i
sional Cashiers were permitted to utili#e the servi
of thelhamal’)like the applicantas amgk when requireq
for attending to the work of carrying clsh boxes/

voucherx boxes etc, and théy are paid hﬁmalage chaj

A/w ’ ' A1/

I
1 (Annexure:

¥
airy

ces

"ges

h |
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: ;
and not wages for the days work or each p%ice of workp

t 7 2

L] | ‘ . |
from contingencies. Hamalage;paid to theegppllcant h
|

\ ]
is like portrage paid to the Railway port%rs by I

railway passengers, There ié no muster rgll or V
| ‘

fixed timings, The hamals are under no opligatlon V

to attend the oIfice every day. Wheneverla hamal isV
!
available at the office and if there was|ﬁork, thenl

that hamal will be utilisedrfor work on %ayment of V

- | ,|
, |

\ ‘I‘l ll'

hamalage.

9. In reply to the aboveuhwﬁ)averment of the I
I
respondents, the applicant in his re301nder admits V

that his engagement as casual labour byloffice ordqr
dt. 6.1,81 {(A.1I of the appllcation) was Cancelled{

by office order dt. 17.1, 81 (AnneXure R+1 of the |
reply statement). There 1£ no reason Q1ven by theh‘
app.l.u..au\. - - l

[
F - - -e‘r"il'th"‘f hi_m at thb

rate applicable to the casual labour, ‘Furthermorel
|

he has also not denied the non-maintenwnce of recérds

|
such as muster rolls, pay-<sheets etcC. éxcept statﬂmg
|
that the respondents were[ “Jobtaini g acknowled%ement

on the vouchers for payments made by -pem. No pab
! . : i

slip has been attached albng with the|rejoinder qxceot
attaching the details of payments received by hh?and :

that too during the psrlod he worked Pnder DCP(BS)

| | |
. F .q |
10, From the above, it is cleéf that the “
l
applicant cannot claim that he had worked as casual

Sec'bad. ‘ h V

labour as there are no necords to pr?ve his claﬂm.

when a casual labour is appointed aqserV1ce reéister
has to be opened and they have to si&n the must$

rolls everyday as a tokén of having!gttended tnf duties

|
in accordance with the rostered dutylhours. Inl the

|
absence of tése essential recofds ofie cannot c?me to

' T ”
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|
the conclusion that they were éngaged as cagual
labour after obtaining necessafy sanction ﬂrom
the competent'authority,;@nggpﬁgz;;there is{rork,
even if the work is 'in the natLre of work to be
performed by a Peon, the apblfcant was asked to
carry out duties as a hamal/pérter paying him
from the contingency expenditure account uhder

|
the control of the D.C.P. The statement’#howing

the hamali charges paid encleed as annexdres 2,3

to the rejoinder is to accou%t for the exgenditure

|
and to recoup the contingencﬁ account, Hese
statements of payments wilL/no way prove

in
Fhat the

applicant was engaged as casual labour, %hken on

muster rolls and governed bf the rules for treating

!

him as a casual labour. Th? anplicant 15 free to

work elsewhere also as he was not engageﬁ as a casual

f

labour. Hence this contention cannot sqfvive.

11, The applicant subm#ts that he was given aﬁ

I
identity card and that he was also giveﬁ medical

—__

—_
—_—

_

:
|
& 4
|

|

" facilities in the Railway Hospital and ; rOm the abgve

r
it can be reasonably concluded that he Mas engaged

f
as a casual labour as thes? facilities‘are extende

only to the casual labourr%. h

|
. !
) Issuing an identity card is fgr purposes

f
security if/ }anybody has to visit thé Railway w

|
ﬁ of

places frequently. In thé case of theTapplicant, it

is more so essential as h? has to entq: the cash and

|
pay office, Hence issue of identity ¢ard is not

i
document to prove his case)which is t#e stand tak

by the respondents also. Even the por!ers in the

stations, get some medical facilitie%!from the R
Hospital. Hence, extension of medicdg facilitie
I
| |

[

|

L

en

rallway

ilway

in

«.9/~
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the Railway hospitals to the applicants cannot |
|

Be a reason to state that tHey are engagéd as

casual labour. '

12, The applicant relies on the j%ﬁgment
of this Tribunal in OA 226/91 decided on!29.6.92. ‘

He submits that the applicant in that 0N was

also a casual labour hamal engaged much after the ‘
engagement of the aoplicant, He was als? paid

| ‘
51milar tq&pgsfapplicant and in visw of that he ‘

. I
is also entitled for the sake benefit as granted

to the applicant in the above referred OLA. |
|
‘ H

We gave our anxioys consideraﬁﬁon to

this contention, The cases of casual 1? our in

each case differs in some aSpects. Henﬂﬁ esch case

has to be considered on its own merit, ‘In the replh

statement, the respondents éubmit that the applicant

in that 0OA submitted pay slips as a token of proofr
1 .

' that he was || )paid hamali bharges as daily wages.

In the present case, the apblicant was paid on the

|
kspgﬁj)llke other coolies/porters etc, for doing

petty works and disposed off then and t‘ere itself,
In the rejoinder the applicant only sub$it that
he is similarly placed as that of the a&plicant in,
OA 226/91 and does not comment anything|regardlng
issue of pay slips to the applicant in ihat CA.

Hence, on that consideratiqn, the applicant in that

OA would have been treated as a casual *abour. .
In the absence of any proper rebuttal in the rejoiﬁder
the present case of the applicant cannor be equate

to that of the applicant in 0OA 226/91, ‘ ‘

’ ...10)‘-
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13, The next contention of the applicant

:t 10 3

is that even tbose engaged in hot weather estab-

lishment were given the status of a casual labour,

Hence im his case also Shoulq be treated in the
same footing. : If the hot weather establighment
staff were engaged as a departmental casugl

labour, the aﬁplicant herein cannot equat? himself

with them being paid only ha'ali charges.i The

applicant having been paid only hamali charges,

also
cannot/claim to be treated as workman unﬂer sec,

(2) 8 of the I.D.Act, 1947,

14, - The adpex court in )[1988 Scc(i&S) 526 -

Inderpal Yadav and others Vs, Union of India and

ors, X had approved the Rallway Board scheme &GD

gl
bring the casual labourers who were in service as

on 1.1.1981 on temporary status. This would mean

that there is no scheme for %hose casual‘

were not in sérvice as on 1.,1.1981, As.a matter of

fact, there was a complete ban for engagement of

casudl labour after that date, This is fvideﬁgbfrow

the fact that%the engagement of the appl’cant as

casual labour by office ordJr 8'of 1981 dt. 6.1.1981

after the cut: off date of 1, 1 1981 was cincelled

within 11 davs bv the office order No,11|of 1981 dt,.

17.1.1981 as there was a bdn on engagemett as casual

—y =T

labour. The @rder No.8_ of 8£”Was ‘gancel] eduobwiogﬁg

et

R-dmivatt oAt gr i et it A A=
_order No,11 of 1981 as theiapplicant (=

lmby/was engaged irregularly as a casual labour while|

the ban order is in Operati?n.

labourers who

—

y L)

-
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Manager, Southern Railway and Orsl, X had also Lpproved

i

the scheme of engaging them and gkanting tempﬁrary statu

[
etc, of the casual labour employéd prior to 1[1.1981 and
. |

were not in service on the crucial date of 1,;

if such casual labourers submit ?heir claim to the

Tt - Wa—tadctvarian|before 31.3.1987. 1In
view of the above directions of the Apex cou[ﬁ,

live registers and supplementaryllive registérsg)came
into existence.Pnly) those casual,labourerS'w ose names
find a place in tﬁose registers bre'ehtitled”to be

engaged as casual labourers and Eurther consﬂderation

|

of their cases for granting temporary statusland other
benefits. The names of the app%icants reportedly do not

find a place in any of these redgisters., l

!
14 This Tribunal had disposed of OAs 690, 707, 722
and 773 of 1992 By the order 4t} 28B.6.vs, #?= PV .

in these OAs wereé casual artists of Door Dajghan Kendral

|

Hyderabad. Their claim for regPlarisation Fs rejectejL
by the department as they were ﬁognd ineligible on account

of{aaggggggjgiiﬁg“égigggﬁ}ixmxxknxenxxﬁxﬂxxﬁxxnxxnxx

|

EREAARREVRXBRXPRX provisions contained in tﬁe scheme
 notified vide 0,M.dt. 9.6.1992, This Tribual by its _
order dt, 28.6,93 further relafed the condiFions which

were not contemplated in the 0+M. dt. 9.6.%2 and further

. §
directed the concerned authoriky to consid‘r the cases| of

I
the applicants in bhose OAs onlthat basis ﬂbr regularisation,

, -
The judgment was appealed agaihst inCivil j peal Nos.4787-4794

of 1996 arising out of SLP (Civil) No.4950457 of 1994 [in

|

those OAs which were disposed Pf by the apl court by its

judgment dt. 14.3,1996, The dpex court in
!

. Vl,

that context held

-n12/-
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that .any relaxation granted by the'Tribunaﬁ.

should be- in accordance with the provisions contained

in the scheme notified on 9,6,1992 and as éhe Airectiors
of this Tribunal contravened that O.M., the impugned |
judgment of this Tribunal was set aside anq;the

respondents were directed to consider the déses of
the casual artists for regularisation in aécordance

with thé notified scheme, L

17, In the present case, a scheme had ﬁeen for-
mulated by the Railway Board and approved ﬁy the apex
court. The live registers have been creatﬁd on the
basis of the notified scheme., AS the applﬁcants

in these OAs do not fulfill the conditions”under that
scheme they cannot claim for temporary staﬁus etc,

in view of the observations of the apex court in the

1
above mentioned Civil A'_ppeals. No directiﬁn in con- |

travention of the notified scheme of the Railway Boar#
|i

can be given in these OAs, !

|

18, The applicants in these OAs submit that theyI

havngn long years of service as hamals adé as they |
are overaged now they have no other alterdétive !

except to seek employment in the Railways|§t the presLnt
juncture. But their cases as it stands cahnot be H
diSpgsed off with the direction for consi&ération of #heir

I
cases as prayed for in view of the reasonéastated aboye.

I

| .
19, It was informed to us that a casual labour ’
[

can be engaged even if he is a fresher wiéﬁ the approyval

of the General Manager as per letter No.E(@G/II g8s8/cL 39
| \

dt. 22.4,1988 of the Railway Board. Thisii'would mean |that

the General Manager has the discretionaryjpowers to %ﬁgage

ho—
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casual labour even if the applicant is a nﬂg
face if the circumstances so wérrant. Whetler
the circumstances, under which ihe appllcant

in these OAs are placed, warrant the use of the
discretionary powers of the General Manager| has

to be decided by him only. 1Injall the OAs except

in OA 62/95 the representationjof the appliLants

addressed to the FA & CAOwere,not replied tL. As

the FA & CAQ has no EwEXX powers to con31der the

|
case of the applicants issue of no reply t4 their
representation is of no consequence, However, as
General Manager has got discreEionary powers in

regard to casual labour appoianent as contained in
I

- - _ _

applicants herein may apply to him if so advised
and General Manager may take a|suitable decision
on the basis of the facts and circumstances men-

tioned in each c¢ase,

240, In the result, all the OAs are disﬁosed of

with the following observatioAs:— .
!

The applicants in allithese CAs ma
represent to the General Manager, South Central
Railway, if they are so advised, explaining their

1

™

cas=8 in detail which warrant ﬁhaxm
con31derat10n/for engagement as/caSuaL Lab@ur.

If such representations are r#celved, the General
Manager, South Central Railway may consider the
case of each applicant on merits on the basis of
the discretionary powsrs vested _ ¥m/ him in terms

of Railway Board's letter dated 22.4.1998 &nd take

Yt\ ..14/--I
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‘‘‘‘

| |
! |
|
I !
: 14
. a decision for engaging them e;ms casual |
in accoruaide wo— ' L
21.7 partj[.es will bear tfqeir own costs.
N oS
(R.Rangarajan) | (M.G .Chaudhar
Member (Admn. ) ' ,’  Vice ¢hairman
‘pated l| A;Lril, 1996, /
Grh. l( - nﬁ
|
oo
|
|
1 |
1 .
|
t
o
l
* |
P
.' |
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} 1. The Financial Advisor and Chief Accounts Officer,
; : S.C.Rly, Secunderabad.

2. The Senior Divisional Qfficer,

-

Hyderabad MG Division, SC Rly, Secunderabad.

3. The Divisional Cashier (Pay)
Hyd.(M3) Division, SC Rliy,

5. One
6+ One

8, One
9, One

pV m

Annexure,

copy to
copy £9

it o 4
copy to

copy to

Station Annexure, Secunderabad.

4, The Divisional Cashier(Pay)
Secunderabad BG Division, # SC Rly,
Secuncerabad Railway Station,

8ecunderabad.

Mr. J.Lalitha Prasad, Advocate, CAT wWu=

. _....-A:_YQ.
ME:¥.Phimanna, SC for Rlys, CAT.hyd.
Mr.D.Francis Pa:l, SC for Rlys, CAT.Hyd.
Library, CAT.Hyd,

10, One spare cOpYe.
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