¥4
i

IN THZ CENTRAL ADMINISTRATIVE TRIBUNAL : HYDERABAD BENCH.

AT HYDERA3AD ‘

1, General Manager,
'S.CsR..»
Rail Bhavan,
Secunderabad.

2, Chief Personnel Officer, '
S‘C.R.' '
Secunderabad,

3, pivl, Railway Manager,
S.C.R.,
vijayawada.

4, Sr. Divl, Personnel Officer,
S.CeRes
Vijayawada.

.- Respondents

- counsel for the Applicant: Sfi Y. Subrahmanyam

counsel for the Respondents:Sri C.V.Malla Reddy
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CORAM:

BONYBLE SHRI A.B. GORTHI : MEMBER (ADMN,)

ot

0.A.NO,623/94 - Dt. of decision:ggég-lggs
BETWEEN : '
|
' M. Krishna Murthy .o aprlicant
And
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- |

0.2,80.623/94. Dt. of decision:20-2-1995,
|

JUDGEMENT |

X As per Hon'ble Sri A.B. Gorthi, Member (A) | X
I

The applicant having served the Army from!
1.11.54 to 30.5.61 joined the Railways on 9.1#62.
Having served the Railways s@;isféctorily for, about
29 years, he retired on superannuation on_30.@.91.
The prayer in this OA is for a direction to %he

- ~—amAmnte +n nount his former Military serﬁice

for the purpose of calculating his pension aicsa
|

his retirement from the Railways. |
|

. o |
2. The respondents have contested the claimiof

the applicant on the ground that as per the rules

. a reemployed Military pensioner should exeré&se
option within a period of three months from #he date
of confirmation in the reemployed civil posq indica=-
ting that he would either continue to draw ﬁhe Military
pension or retain gratuity received at the éime of
dischargefrom Military service, or that he +ould
cease to draw the Military pension and refund the
gservice gratuity and reckon the previous Miﬁitary
service for Railway pension. The applicant!was
confirmed as Driver-C w.e.f, 1.5.70, but di% not
exercise option within the stipulated peridd. Similarly
when the Rﬁilway Board issued Lr.No. F(E)IfI-BZ—P-l/z,

|
dt.10,5.82 reiterating the rule position, %t onceqxga;u
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gave the opportunity to reemployed Milita;y pensioners

to exercise theif option;;but the applicant did
'l
not do so. As the applicant did not exercise the

~otion, as per qhe extant rules, it was taken that

he would Cuw-. |
i awaw the Military pension or

retain gratuityfreceived on discua.,
=114 tary

service. ;
f
Heard learned counsel for both the parties.

Sri Y. Subrahmaiy...
I -~a ~punsel for the applicant

contended tha% the applicant was kept .. .
regards the requirement of his exercising an option
under the rules at the time when he joined Railways

in the post;of FPireman ©r :when he was confirmed

in the post ‘of Driver. In neither capacity he had

access o. |
! -3 regqulations, In accordance

with the provisions containeg iu ...

Tt ~f the
Railway Establishment Code and Para. 431 of MRFR,

1950, a M;litary-pensioner is required to exercise
the optiqn within three months from the date of
confirmaéion and the authorities 1ssuing the order
of confi%mation are bound to bring to the notice
of the %ailway servant in writing the provisions
of RulefZSl& while issuing the order of confirma-
tion, ;%ccording to the applicant's counsel this
was no% done by the respondents and there is nothing
on reqard to show to the contrary.
f

!
r

4. | Sri C.V.Malla Reddy, learned standing counse

for ghe respondents has drawn my attention to the

judgément of this Bench of the Tribunal in 0.A.123



decided on 7.9.94, That was the case of a Military
pensioner who was discharged after 15 years of <%
sgrvice angd after:earning service pension. In ¢
the. case of the applicant before me, he 18 not a
Military pensioner as such, but he was discharged
from service when he had rendered hardly seven

years of service without any pension. The case of
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from that in 0.A.1230/93.

5e . The case of the applicant has to be examined
in terms of Rule 433(1) (a) and (d) of MRPR, 1950

which is reproduced below:

~-"433. _WarMilitarv gervice when followed
post (whether war reserved or otherwise) and
eventful confirmation in Railway service---
(1) A Rallway servant who quits service on or
after the 1st November 1959 and in whose case
War/Military service was followed without
interruption by appointment to an eventual
confirmation in Railway service against vacancies
arising upto 31st December 1947 or thereafter,
may count such continuous War/Military service

in full towards pension., The grant of the
conceasion is subject to the following con-
ditions: - '

(a) The Railway servant concerned should not
have earned a pension under the Military
rules in respect of the service in respect
of the service in question.

- Note:- wherever the disability pension admissible
for Military service includes service element,
this element has to be surrendered before the
War/Military service is allowed to count towards
pension,

In a case where under the Military rules*®
a Govt, servant gets disablility pension after
he becomes eligible for ordinary pension also,
and that element of ordinary pension is included
in the disability pension, he is not eligible to
count War/Military service bwards pension.
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(b) ser . en e LI

(c) sa e " e'me s e

(d) No refund of bonus or gratuity, paid as a
reward for his 'wWar service' shall be
demanded from the Railway servant. If
however, the Railway servant has been
granted any retirement gratuity in lieu
of pension, for service covering both the
war and post war period, such gratuity
shall be refundable, "

The.applicant having been discharged from regular

Army on 13.5.61 immediately responded to an employment

advertisement {ssued by the Railways on 13.3.61. The
process of his selection was soon undertaken and it
fructified inté his appointment on 9.1,62, Under

these cirdumsténces, it cannot be said that there was

any interruptipn in the case of tﬁe applicant between

his discharge!from the Army and his reemployment under

the Railways. . Consequently, the aforestated rule 433(1) (a)
and (d) will apply to the case of the applicant and the
respondents have to count his continuous Military service .

in full towards his pension 5n superannuation from the

Railways.

6. Rule 433 (1) (@) lays down that if the Railway
servant has been granted any retirement gratuity in

lieu of pension for service covering both the war and
poste-war peribd, such gratuity shall be refundable. 1In
the case of abpiicant the record does not show that

he was paid any pension or gratuity, but it merely

shows that hé was pald differed pay of %.184.10 ps. for
the period from 1,11.54 to 11.11.59, Notwithstanding
the same, if the applicant had in fact received any
gratuity, the same shall be liable to be refunded to

the respondents. The respondents are therefore directed
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to count the former Military service of the
applicant towardsicalculating his pension on his
retirement from the Railways and refix his pension
accordingly, From the amount of arrears which thus
become liable to be paid to the applicant, the res-
pondents may deduct the amount of gratuity, if any,
paid to the applicant on account of his Military
service. The 0.A, is disposed of accordingly with

no order as to c¢osts,

Te The respondeﬁts shall comply with the above

~rdar within a period of four months from the date
of receipt of copy of this order.

( A.B, Gorthi ) |
Member (A} ffﬂ”
. Ml Y
o . o ﬂ) /ﬁ—fﬂi.___-_h-"f -
_ Dt. 20-2-1995, Dy. Registrar{JudI.)

Dictat=zd in Open Court

kmv

Copy tot- ' 3

General Manager, South Central Railuay, Rail Bhavan,
Secunderabad.

2., Chiaf Persecnnel Cfficer, South Central Rfailway, Secunderabade=
3. Divisicnal Railway Manager, South Central Reilway, Vijayeauwac
4, Sr. Divisional Psrsonnel Officer, South Cantral Railuay,
Vi jayawada. "
5. QOne cepy to Sri, Y.Subrahmanyam, advocate, H,.No.45-58/7,
Narasimhanagar, 8.P,0.35aligramapuranm, Visakhapatnam-ﬂZd.
6. One cepy té Sri. C.V.falla Reddy, 5C for Rlys, CAT, Hyd.
7. One copy te Library, CAT, Hyd.
8. 0One spare copy. '
Rsm/~ |
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ORDERAIUDGEMENT
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| . . in
0.A.NT, 6’2’}"26%/
Adiitted and Interim directions
issued
"ALldued
:‘ /LJ. . - ' . o
e Dispgsed of with Directions
0i issed

Dlsm'ased as withdrawn

Dismigsad for Default.
“Rejectdd/Ordared

o order as to costs.
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