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D.k.Nos, 118/94, 542/94 ¢ Dt.of Decision 77=-8~1904
$43/94. o -

D.A. 118/%4,

'- BETUEEN

H 1. Sutirtha Bhattacharye
é. ﬁebabrata Kanthé

4, Fs, 1. Reni Kumudini ee Applicants,

AND

1. The Secretary to Government of India,
Department of Personnel and Training; -
North Block, Neu Delhi. »

2. The Union Public Service Commission
QHUF.U’JM“&"‘Q__SEG?-—-!&‘enuucQ :’.ﬁ--n Urmiimne

2. State of Anchrs Pradesh, rep. by its
Chief Secretary, Secratarizt,
Hyderabad,

40 51‘1 Bn Rajalingam
+ Sri B, Sudhaker Ras

€. Sri R. Fadhusudhan Reddy
7. Sri M. Tukeram '
8. Sri D.R.K., Sharma.
8. S5ri P, Sunder Kumsar
10. Sri K.V. Ramana Chary
t1. Sri B. Krupansndam
12. S5ri D.C.Rosaish
13. 3ri G. Rajendrs Mchan
14, 5ri 1.Venkateswariu
\ 15. Sri K. Ram Reddy
i ~ 16. Sri C.S.Ramachandra Mur tty
: 17.-5ri K. Sukhender Reddy
18, Sri.K.R.&/;Yaso Das
18. Sri G. Kishan Rao-
20. Sri P, Krishnaiah
21. Dr.C.Uma Mallesuwar Rac
. - 22. Sri C. Ymemaheswararao— . _ . o
23. Sri M.Veerabhadraiah o ITmmm T e
: mo 24. Sri T.’ﬁatyanarayane_ﬁao_” I i
I - 25. Sri B.Venkatramaish '
26+ Sri K. Ambarish
27. Sri V.M.Manohar Prasad”
‘ 28. Sri G. Nagesysrs Rao
: 29. 5ri K.V, Subbarao .. _ .-
| 30. Sri Ch. Sree Ramechandre Mur ty
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! . 2. The Union Public Saruzce Commlssion,

?- o rep. by its Secretsry, Dholpur Hnuse, i
! : S Shah jehan Road, New Delhi, '

i

3. Jtcté of Andhre Predesh rep. by the
, Chief Secretary, Secretarlat, \
} g Hyderabad.y | '
: 4. K. Rsm Reddy

5. C.S5.,Remachengramurthy

j 6. %. Sukender Reddy ﬁ
. 7. M.R.K. Sharma - - ¢ A
3 B. K.R.U. Yesudss - : ;

8. G. Kishen Rao
17. L. Umamenednuar Rac — -
12. AW Veerebhsdrdah
13. T. Setyanarsyana Rac
, N 14. B. VUenkatremaish
B 15. K. Ambarish
: 16. ¥ N. Manochar Oracasdm
o 17. G. Nageshwar Rao .. Respondsnts,

APPEARANCE: €es—im DA.716/54)

A

Counsel ifor the Applicants ‘i Mr. G. Raghuram

Counsczl ‘for the Resgordeuts ttMr. N.R.Devarej,Sr.CGSC (R-

: counsal for A.P. (R-3)
! ' Fire GULN. murth, (R-8) ¥

.fir. D.Fanduranga Reddy, Splg
v

" ¥, G, Vedanthe Ree (F- Zz1,;
t-3%(applicsnt in CA,542/94) &
)

R=41i(applicant in 0A.543/34).
“Mr. M. Psndurangz Rac (R- 22}23 &
[26)7
Mr. J.Cheslameshar Rao (R-gsa
fr. N.Ram Mohan Rao (R-28) !
Mr. VVS. Rac (R-43) ﬂ

hﬁﬁ\sgh\“kii‘&'s‘¢3\5\\ Kpr——busenter—Ree

.

CORAT:

i gy T S

|
’ ‘ THE HUhrBLE SHRI JUSTICE U NEELADRI RAD : VICE CHAIRNAN E

THE: HDN;BLEnSHRI Q. RAPGARAJAN,«_mEMBfR_(RDﬂh T

. 'gr.r' *




R Tk e s B

- n
. - . -3-‘.

. 2. The UYnion Public Service Commission,
rep. by its Secretery, Oholpur House,
Shah jehen Road, Neu Delhi.

3. Stste of Andhre Pradesh, rep. by the
Chief Sscretery, Secretariet, Hydsrabad.
/

4. K.Rem Reddy
5. C.S5.Ramachangremurthy
6. K.Sukender Reddy e
7. M,R.K.Sharma

E. K,R.,W.Ye=udas
9, G.Kishen Yo

10. P.Krish.ziah

11. C.Umamaheshuar Rao
12. Peveerashadrish

13. TeSatyansrsyana Rao
. 14. B.Vsnkatramaiah

15. K.Ambarish

16. V.M.Manohar Urassadm~

17. G.Megeshwar Rao .+ Respondents,
APPEARANCE : .
Counsel for the Arrlicznte @ Fr. C.Raghuram

Counsel for the Respondgnts : Mr. N.R.Devaraj,S5r.CGSC
‘ for Ralé2.
for R=3 Nr. O.Pandurange Reddy, Spl.
counszl for AP,
for R=-8 ~Mr .GULN.Fur thy
for F-Z0 -Mr.l.Surender Rec
for B-21, -Mr.G.Vedanthe Rac

DL 4.
for =22,

Il.r8é =Fr.K.Papdurange Rag
for R-Z2% -Fr,3.Chalamesher Reao

for f=zk =Fr.N.,Ras Mohan Reao
for R=£3 ~F1. VYUEB.Rac

G.As.542/54 & 543/54,

Counszl Por the Appliczrnie @

. G.Vedanths Rao

-2
-

Couns1 for the Respondants
f’OI‘ R*1&2 : mro N.R.DEUaraj’Sr.CGSCQ

for R=-3 : Mr., D.penduranga Reddy,Spl.
counssl for A.P,

for R-11,12&
15 : Mr. M.Pandurangs Rao

CCRAM:

THEHON'BLE SHRI JUSTICE V.NEELADRI RAD : Y ICE CHAIRMAR
THE HON'BLE SHRI R. RANGARAJAN :-MEMBER{-ROMN:y— — "~
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4. Resﬁondent Ro.41 in 0.A. 1i8/94 preferred

5 i
Servicel (Conditions of Service = Relidnal Natters)i

R.. Nem anen fe_. . e o B S A Rk b e o m e bl

to quash the same, aaa for a eonceguentimt direction_
to commence thetix pqobation of the applicant in
IAS cadre from 16-12-88 assigning the year of

allotment as 1984. . TN

O.A, 5€3/9¢4

i | |
th*s 0.A. claiming reliefs similar to the reliefs-

claimed in O.A. 542/94.

5. For the sake of convenience, the parties
will be referred to as they are arrayed in OA 118/94}

\ltt—“;’z

-6.E ¥hile the four epplicants are directnhof

LY, 36,3, Do Y 3
1985 to 198¢ batchea,'aespondents 4:&0-42 and _the _

e ....-—-..1 -

impleaded respondents were recruited to the IAS under
Rnle 8 of the I.A.S.(Recruitment) Rules, 1954
(for short 'Recruitment Rules } being promoted/belected
from A.P.State Civil_Service/hon-Ctvil Service and Y
fof short they can be referred to as °promotees'f
7.{ Under Rule 9@1) of the Recruitment Rules,

—————

the nutber of promotecs recruited umder Bule 8 in

each State at sny time shall not exceed 33 1/3 per i
|

cent of the mumber of posts shown against items 1 and 2

of the cadre in relation to that State in the

Schedule ii-to the. I“n S“”TFixafIBﬁ'of Cadre;stxengtﬁj-d

—_— . Tl L
" e G

e m—

chulationa, 1955 (for short 'cadre Strength Regulatlons'
l
[ .

{ | | : ‘ 'ﬁj%E.'éontd.;o |
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OA Ros,.118/94, S42/54 L 543/%%

-

JUDGEMENT .
(as per Sri Justice V., Neeladri Rao, Vice-Chairman)

bu)a f‘u {\_ - ’
It will be convenient to zeﬁeciﬁo-all the

three O.As. by common order. ¢
0.A. 1:?{21
2, Four direct recruit I.A.S, officers filed
this O.A, praying for quashing ef notifications
-bearing reference Hos‘.110'31/10/93-AIS(II) dated
15-12-93 and P.N0.14015/31/91-AIS(I) dated 16-12-93
and for direction to Respondents 1 to 3 to forbear
from including in the zelect list of 1987 the officers
in excess ¢f 26 fx:om out of the members of the
A P.State Civil Service and from appointing them to
I.A,5. by the method of .mppointment by pfomotion
of officers in excesz ef 13 for the year 1987 snd
from incresting the rumbar of poste allecable to
the category of officers other than direct recruits
of the I.A,S. cadre of Andhra Pradesh for the said

yesr.

0.2, S42/94

3. - Respondent N0.39 in O,A.No.118/94 preferred
referred (5
this O.A. praying for declaring the above/twe

notifications as illegal and unconstitutional,
[ ] f
mslafide and ultra vires of Indian Administrative K

Service (Appoimtment -by---Promot-io'lﬂ —.R_é’giiit?fgﬁl,‘agss —=<
(for short *Promotion R;qulatiéﬁl') And,f.A.-S.(éadre) \;‘r"!
;les 1954 {(for shert 'Cadre Rules') and All India - F:I
| . -
eontd...
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8. As already %baerved?that even though 65 wire
to be in the zone of consiéeratiop,.only 26 officers
were considered on being stated by the A.P.State
Y ,
“TGF seratcs, | But 1t mer be noted that R.2i viz.
Sandi v ks Ry
Br. C.Umamzlkswara Raolaaémnvias R, zo{aad &133-t0—§8
and four others ware direct recruit Dy.Collectors,
and all of them were appointed as Deputy Collectors
as per order dated 29-12-78 in G.0,Ms.No,2179
Revenue (W) Department and they were posted to
varfous districts. As R.21 was posted to Rangareddy
district, he could e able to report for duty on
30-12-78 while the rest of xﬂ!f: batch of direct,
recruit deputy collectors reported on varying dates
NS N2 493
in January 1979, G.O.Rtz=Eo;443, Revenue (W) Dent.,
dated %%égigxzat 1ssued regularising the services
of the above deputy collectors with—effect from (ou
e biede 1T Wnp oo Eiihes vaate bodiioy Jouind
varying dategdﬁn January 1979, As the serviceg of
the junior cannot be regularised from a date earlier
to the date of reqularisation of the senior, the
date of regularisation of the junier was given as
the same date from which the servicey of the
senior ﬂ;;:ZFegu;arised even though the junior
joined earlier, As R,21 was at Sl.No.4 and as
Sri R,Sunder Singh who was at S1.No.2 joined on
18-1-79, the services of R.21 were regularised
with effect from 18-1-79 eveﬁ though he joined on
30-12-78.  Then R.21-sgein Filed Representation =~~~ —

- . [

Petition No.9173 of 1987 on the file of—A,P, mma e e
(Lw Wk §TA }
Tribunal preying for déclaration that "he completed

8 years of service for inclusion of his name for.

N

g

contd, .,



The strength of the off1Cers referrcy b ow wt.
items 1 and 2 of Cadte Strength Reg—l. ticai ‘n regard
s lon et 2y,
- to A.P.State for 1987, was 242 and on that kuslis the
s
posts being filled by promction and selection under

Loty
Rule 8 of the Recruitment Rules were arrived at

JL-
2 N The anticipated vacancies for 12 months ta-unb

Eegarsto selection committee which netgin 1987 were
found to be 13 i{n.regard to A.P,. ' 2te. Apg per the
‘extant rulegfthe officers who have to be considered

. were 5 times the number of wvacancies and hence’65

nEEt mmve hawa +m~» Wa ~memeilered for +hat vear.

The officers who are eligible f¢r consideration for

promotion/selection underRule 8 of the Recruitment

Rules have to complete B years of serv;ce in the

category of Deputy Collector as on 1st January of

the year in which the selection committét:;éétq.

As only 26 officers completed the eligibility period,

all of ther were included in the zone of considera-

tion and ac the select? list has to be prepared ac

‘per extant rules for twice the pumber of the vaczncles

all the 26 were included in the select list and their

rankings were given on the basis of the gradings

and seniority in the Eategory of Deputy Collector,
Nor e e T le

On the basis of the said select 1ist, R.4 to Bsit—-and

FYR WOV o TR RV 32
Rv2} were appointed w&th—vzry&ng dates, and the

appointments of R.11 to R.14 and R,21 were with

effect from 16-12-1988, As ‘there was some enquiry

against the officer who was at serizl No.13 in the

‘LJ Lo X ;
i spaaei he was not appointed.xq_Sri~Ch.8f4:amachandxa e

- Murthy who wadat S1.Bo.14 filed O,A. 2237897 =~ =

seeking his qppointment on the basisz of his empanelment 51
. . L: g Ity LS O-«NM»-Y WWS‘M %M&A S\fJ’ LY ”‘l o
—Uijhgﬁatimi T ferthe Hith-wecancy aaé he was appointed with effect =

from 16-12-88 in pursuance of the orders in the said

gL b77vqe Gufulnie T Aol cubr
0.A. axheﬂappeeif:gefe-eq*vns dismissed by the

Supreme Court,

contd, ..
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observad tﬁé}élh tbat it is open for the agplicsadn 3 |
to chellengé the selections made in ths event of}their

succeeding in "the reprssantatlon pe titions filed

Fordm

before the A,P Admnf Tribunsl and they are declared
o nave & years of servzce of the category of Dy.

Collector &s on 1-{ﬁf7 and/or thet the rules are:
. t :
relexed in their fPayour by the Stste _Government.

-

10. By order ‘dsted 22-3-88, R.P. 7193/87 filed

"by R.2% herein uas‘alloued and thereby his name was

elso considered for inclusion in the select list of

1.
<

1987 end he was empsanslled et Sl. No. 12 ss already

B
1 L

refsrred to.
i

11, * R.Ps, 7194!a¥d 7311 of 19B7 vere 2l=o disposed-
of slonguwith R.P. 7%53/87 by common order. Lt was

held therein thst G.b.NS.No.493 Revenue (W) Deparimant
dated B-4-82 regularising the sgrvices of the 1

é\f..‘...\ - R o \:-twv-—t o
petitioners, ther51n is illegel and accordingly it wEs

*

sgr esiue ana 3t WEE neld thet the seniority of the
direct recruit deputy collectors héﬁﬂto be reckonsd
erom the date of their appointment (i.e. the data.

of order ef appointhgnt). "The respondents thereid

i
vere directed tno cuns;der_;slaxatlon«oﬂ—tha—rulasmin*_—:.

Pavour cf patitioners in RP ﬁos;?194]8?-and §311/BZ. .....
- - ‘”.,.... R —— _— [ —— e

aned for inclusion of thelr nemes in the select list of

IAS for 1987. Tharaupon 60.Ms.No.500, revenue (Saruice&'

I
Dept. deted 31.5.901333-iSsuéd~regu1arising their 'servic

vith effect from thé:date of issue of their appoiﬁtmant
¥

order viz., 29-12-78] .

M/_ chtd.-...
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‘ prs eration of select list for sppointment to 5 .-

. . s
fdmr. Service for tie year 1987".  R.20 and R.22 (o 23
e . | | AR
and sgme others, filed R.Ps. 7184/87and 7311/87 o

L
T1audy) s T AT
‘Lpraying for declaration thet “they yere deemad to have

completed B'years of service for inclusion of their

o

names for preparation of th. zelect list for sppointment
“to 1.A.S. for the year 1987",. 38y wsy of.iaﬁf'lm or ders,
« the A.P.Admn, Tribunal dirscted that the casas of &1l

’

‘4 o= matitinncra nunht to be considered for inclusion

in the select list of 1987, B8ut the same uwss vacated
when it was argued for the respondents thet the A.P.A.T.

had no jurisdiction to issue such a direction.

A |
g, Rv284 R.28 and two others filed T.A. 7oL

of 1987 on ths file of thie Tribunel nreying for &
decleration that thé action of the respondents in

not ﬁonsidering their names for inclusion in the
selest list of I.A.S. for the ysar 1987 is illegail,
arbitrary snd for further declaration that if for any
resson it is considsred that they do not have B ysars
of service, thay are sntitled to the sama_banéfit o

that has been gxtended to similsr others in the

years 1983, 1384 end 1985, whersby the government

Y e " has granted exemption of rules fOr pel1Ng.cunaius:vo o,

in the respective select 1ists duly relaxing the

. . . . .
relevant sgrvice rules. The sBwe vas dlsmissed as

pre-mature by order dated 16-12-87. But it was also

contdeese
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¥ .o,  ®@est. Rel?7 and R-42 vere sa1d to havs “Bagn incAsued
Sy 1_“1&- in the 1991 .list;.i They-uere appointed to tha.l.A, S;

1

L on the respective dates on uhich the vacancies had P
. D
arisen for prumotees. ) '

14. As per tha extdnt rules, the vsar ~° -y

- —-avveoo B0 TNE promotess is four years o

L ‘
prior to the year oféappointment. In view of the

rsulsad select liset for 1987, these respondents u

|
. i
: clalmed that they - haua to be gxuen the date of thexr'

u.-.

i
. appplntment as 16-13e1988 as they uvere placed abous |

Sri Ch.Srirsmachandia Murthy {(R.38) yho wvas given |

i,
i

16-12-88 as the dzte of sppointment. 1P it were to be

. so, the yser of 6l10§@qpt for them.is 1984, uhile H
i on the besis of theif actual datestof appointment fort
IAS &s per the later se}éct lists, fhey have to be i
asgigned 1985 6r leter year depending upon the. year oﬁl
eppointment. When revised orders of appointment ue}g !
not issued to them in pursuance of the revxssd selg—t L

. - i
list of 1987, they made representdt‘ons. But as \

there yere only 13 vacancies for uhich 1987 list wgg

prepared, snd as all those yascsesncies were filled up ‘

from amongst the first 12, and 14 in the original list,'

this Tribunal vas moved for clarificstion in MA.958/93

. t
in RP,128/93 in DA.354/92. As per common ordsr dated

1'.
|
20-12-93 in the above and CP.71/93 in_0A.20/91, a_.. ii.

Bench of this Tribunal observed as under: 2
"As reoards the problem of -inter-ss-seniority |
of the direct recruits and 14 individusls uhao l
were promoted as e result of the judgement of |
the Tribunsl, it is for the concerned suthori- . |
: ties to examine the same.in—acecordence’uith- the. .
L ) ' extant rules.end .teke--g- faiT—send-_just decision:zm=
- @as deemed-fit,.: It_ulll,not_be,proger for . this__.
Tribunal to give directions on such matters = =~
particularly when eLl the concerned parties
are not bafore us,"

eeow.-{The said.order -yas passed -after ~the -impugned.. ..

notifications dated 15-12-93 and 16-12-93 uerenm“ '
issued).

|
M _ |

CONtOoesosse
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j 12. Whe “asandent-zo and Respondents 22 to 28

and cor e oLhos ogltheir bateh filed 0,As.20/91, 206/91,
354/9% rad 385,92 before this Bench praying for
convening review D,P.C, for consideration of their
cases fbr?nclusion ix of their names in the 1987

select list as they were all eligible by. 1-1-87
éégltheﬁi'services.ue@%jiegularised vi'h eﬁﬁect o

f:=1 29-8-78. When the services of R.15, R 4F—R-18
&8 R.19 were also regularised in the category of .

* ~ Geputy collector from a date earlier to 1-1-7Q,‘afﬁ {-La
)jﬂilb’rxxea Vels avews cmp - ..

\and R.17 filed OA 847/92 praying for convening

the review DPC for consideration of their names

for inclusion in the 1987 select iist. In pursuance
cf the orders thereinjthe review select commitee

met on 25-9-92, When R.42 filed O,A, ©13/92

praying for simiiar relief after his date of regula-
risation in the cadre of Dy.Collector was fixed on &
date earlier to 1-1-79  the same was allowed on
13-11-92, Then the review committee met on 16-4-23,
Basing on the gradings and the seniority in the

cadre of Dy.Collector, R.15 to R.;B:tﬁgggilaced

above R.Zlfand R.22 to R.28 were placed ahove R;SO

in the revised 1ist prepared on the basis of the
assessment at the reviev‘EbﬁEIE;;Zﬁmégfiggg}(ﬁa:;;:;:Ezl‘
Lot oM i lniom G e G Ry vy ek LY

13, It may be noted that R,15,am R,16, R.20

and R,22 were selected'a, pef 1989 select lis%;
R.23 to R.25 were selected as per 198Q 1ist and =~ T

R.18, R.19 -and R.26 to 28. were selected ‘a8 per
1990 1list, When they were copsidéred for respective

Years a= by then the review gelect committees-did-not-

pV

contd. ...
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heading “Bndhra Pradesh®
S . against itew numder 3 ¢o
oo ané selection in accordance with rule 8 of ‘the

- In@ian Administrative Ser

Post Ro. From

16-12-83
16-12.88
16-12-83
16~12-83

o1 16-12-88
16112463

16-12-88
16~12-83
16-12.83

11  16-12.83

16-12-88

16-12-83

14 16-12-83

-5 - L)
VDI Nmw

The total authorised strength of the Indian

?
the number of posts shown
e be filled b¥ promotion

increased by,

To -

22-08-90
27=-11-80
10-06-93

W08023 5
02-12-90"

i9+.12.90
19.12-90
29-08-91
06-11-91
13-11.92
10-03-92
15-03.92

Administrative Service Cadre of. Andhra Pragdesh

be deemed to have been
for the above periods.”

28 and R.42 were appointed to the IAS with effect

from 16-12-88 (vide notificatiop 4dt. 16-12-93),

&bhove two notificatioos 8re asseiled in these O

17.

under:

(1) The state Government has
Varpudoaaivg

+AS .

The contentions for the applicants are as

the rules for cegrﬁca%e&ag.the services of the
Deputy Collectors with effect from a date earlier to

the date of entry into the service of Dy.Collector.

The notificstions

whereunder the dates of regulari-

sation were given to the concerned respondents

from a date earlier to the date of entry 1nto the -

cadre of Deputy Collector,_have-to-be—held “as void

—on

the ground that the applicants and other similarly

The

no power to relax

i ;

vices (Recruitment) Rules, |
1954 shall be decmed to have been :

twelve for the following periode!

- - [P G S

increased correspondingly!

14

In ¢hoce 14 Supernumerary posts, R.15 to 20 and R.2? to |

aituated officers vere not given notice  atd—tence

. ....--...___ — —
)d~ .

contd.,. -0
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15. When the direct recruit IAS officers allocated
to A.P.State appréhended that the rgspondents referred
to above were going to be given appointments for IAS
with effect from 16-12-88, they made representétions to
Respondent Ko.3 on 29-4-93 praying that without hearing
them no such order of appointment should be given.

Some of the di' ~ct recruit IAS officers filed 0.7,
457/93 praying fo¥ & declaration that R.3's decision
contained in letters Gated 9-3-93 and 26-3-93

to the effect that those who were included in the
ievised seleg} listtover andabove Sri{ Ch,.Sriramachandra
Murthy iﬁéiéfie given appointments with effect from
16-12-88, are 1llegal and IOr & QIC®CTIVL Lu mes e —ouo
to limit the recruitment of promoiee officers of

i¢B7 select list to 13 and fcﬂother consequential
rellefe, The éaid O.A. was disposed of by order

dated 5-5-93 with a direction to R.3 to ecnsbésr
cispose of the representations of the applicants
therein ir accordance with law, Then again,
representations dated 12-5-93 were made to R.3 by

direct recruit IAS officers.

16, It is statéd in notification dated 15-12-93
(Annexure-I) that it was issued in exercise of powers
conferred under section 3(1) of All India Services Act,
1951 read with Rule 4(2) of IAS Cadre Bules and

Rule 3 of All India Services .(Conditiomsof Service
Residual Matters) Rules 1966. Para 2 therein is

relevant and it reads as unders ——— = —rmm———mae .

*In the Schedule to the IﬁdiaQ.Administrativc )
Servibce (FPixation of Cadre Strength) Regulations,
1955, asa -@ended from time to time, wndeér the

contd....
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- (14) Srd dh Sreeramachandra Murthw {R.3G}
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pursuance of order of this Tribunal in O.2. 223/89
and the appeal thereon was diemissed by the Sum:eme
Court., It is not open to this Tribunal to review

L

either the. judgement .Ln the saié O0.A. or the other *
—mre— o wa NG !:GGI.ILGLJ.C.’H retltlons !‘ea e:xed tOO

(1114) Xt 15 not mecessary to issue notice

]l

¢

" to the applicants and other similarly situated officers

"because issusl of notificatlons dated 15-12-93 gnd

is an act of subordinate legis=lation. No notice
needk be issued to tiaeu}f_:efore issuel of notifi-

cation dated 16-12-93 for it is a case of giving

order of srpointment on the basis of their empanelment

in the revised select list for 1987.

19. It is submitted for Respondent No.3 that

this Tribunal w3s anproached for clarification in

regard to the inplementation of judgments in [« 29 "R AW f}

I3 as CAVIN S - o

-9—3 it has become necessery for

the Central Government, after consultation with the

"R.3, the State Government, to issue the impugned I
fev -c-u--pl.»w\....x:———; o ol g memfn ok & 4-F TCEE (o 3 oo SV, v

notifications dated 15-12-93 and 16- 12-93& was

stated in reply for Respondent.3 ss under: T _ 7,

"Both thepetitioners and therespondents are

i

serving in the affairs of.the State, and as such,
the State Governmént are equally interested in I'
the prospects of both the groups of officers.

_ However, it is a_fact_that_on_account of
" different court orders and on account of

-creation of supernumerary posts, the number of E

- ' - persons allotted to the yesr—198¢ from-the

State Civil Services has far exceéedsd the —'*T" '

‘number of vacancies available then. Even
though the Central Govt., have the power to
create supernumerary posts, creating a large’

contd....

number of supernumerary posts which ig. 1likely
toadversely afféct theinterests of ‘the direct™
recruit officers, maynot be appropriate solu-
tion to settle the inter-se seniority disputes

!
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{11) The orders in the 2 . .r. 3. tion Petition
Fos . 7193/87, 7194/8% and 7311/87 of <= A,P.Admn.
Tribunal and the orders in 0,28, of ©hig Tribunal
‘are not binding upon them as they were not parties

to the said proceedings.

(1ii) A= per notification dated 15-12.93

the str-u:qth of -only promotees was increased and

e el da de el mVobleea £ - va OT1Y AF tha

Recrui tment Rules. There cannot be any relaxation
of recruitment rules in exercise of power under
Rule 3 of Residual Matters Rules, As there were

only 13 vacancies for the relevant period for which

be appointed from am>ngst the promotees and as

14 more were apoointed as per notification dated
16-12-83 besidez 17 vho were already appointed
for those 13 vactancies as per the original 1list,

notification G¢.16-17-9% 1ig viclative-of Rule-9(1) -

of the Recruitment Rules.

18. - It §is urge¢ for Respondents 1 and 2 as under:

(1) As psr notification dsted 15-12-93 while
there was &n increase in regard to the promotees by
14, there is corresponding increase in total strength
and it means that the strength under items 1-and 20*“*H_'”f
of the Schedule to Cadre Strength Regulations in
regard to A,P,State is also co;respondingly 1nc£eased
and thus it is not violative bf Rule 9(1) of the
Recruitment Rules. The_issuél;of.the notifications. . .
4t.15-12-93 and %6-12-93 cannot be_he 1&33:&511:-&&':“—“:
for they were issued for implementing the judgments

AU+ |
of this Tribunal in OAs./1026/90, etc. referred to above.

XF’ cont@eseee




for the vacancies pertsining to 1988 select 1i st j

and eccordingly they yere not eppointed in the said

|
' J
L ] - ENL - - .

e 1

o

effect from 28-12-1983 and 4- 1=90" TespEGtively thile [ 7
|

those uho were 1nc1uded in the notlfxcation dated "

16- 12 93 uere con51dered ‘for later years and they

vere given sppointments yith effect Prom later gdates.

It cannot be stataed that this Tribunal gs par the

I ' "Judgements in various [DAs directed R.1 te R.3 to

consider their cases without reference to Recruitment

Rule 9 and Cadre Strength Regulation® with reference

i
|
1
I
|
L
i
1
|

to A.P.State. These spplicants are not bound by the

Judgement therein as they uer@-not parties to the sanme.
Rs gdmittecly the officzrs zt S1.Nos 7 to 14 in the

notificstion dated 15-%:-5%52 in R-20 sng R=22 to

lagh

R-20G are juniors to thesz applicsnts in the catggery 1,

of Deputy Collector, and sz they could not be i

abscrized in vacancies pertsining to select list of

1987 gyen though their gredzticn was given as

‘very
geod', while in regsrd to these two applicents it
ves merely noted es ‘good' for 1987 gelect list, a-
and R-z0 and R-Z% uere.actually-inclpded_Ln 1985”m,“”__#;_

l seleﬁt 1list beiou these two agpplicants and hence

pre judice will be caused to these appllcents if

J\-\qu - . i
~ their appolnts are also not advanced to 16~ 12-88.

|
i
|
!
L

] . . The above are the -sum ang" suEstance___;_:wLﬂﬂ,_

T

o? the_pleas ‘and. contentlons_from thase_xuo |

>applicants. The learned counsel for the applicants

V% ' o

coOntdes. : ’
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among the promotee officers. We pray
the Tribunal to decide thecsse in the

light of the above background and with
reference to the rules on the subject,.®

20, The learned counsel for the applicants in

OAs 542/64 and 543/94 submitted that the ‘officers

- whose names were included in thg-notifiﬁation dated

~16-=12-93 cannot claim any benefit over and above the

benefit which they could have if their cases were

ronsidered in 1987 itself. Even assuming that they

were eligible for consideration for select 1ist of”
1987 and even if their names were included in the
select list of 1987, they could not élaim%ppointment
over and above the vacancles which existed for that
year. As there were only 13 vacancies fcr that yeszr
and as there was no controverey ir regaré to the
first 11 of the list, two more vacancies only were
existed and hence the first two in the list of 14

in noiification dt.16-12-93 coulé be ebsorbed for
that year providedlthe appofntment of R.21 and R.30
could be set aside. Then the remaining 12 have to
be considered for the vacancies in the léter year.,

But as these two applicants were 2lso given grading;

as 'Very good' for the later vear viz. the select list

Ry & g Vofpved 12
of 1988 and as the_:ema%ﬁ&ag—4g:in the notification

dated 16-12-93 are admittedly juniors to the  two
applicants in the cadre of Deputy Collector,band

even
even assuming that the gradings of those 12/for 1988

can be held as very good, théy could not be accommodated -

contd. ...
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-'1;§geconsidered by review ccﬂmitteen and as the;qreéingy r

a gy B

_ for the said year and the rest should be considered

: |

applicants in OAs 542 and 54376£71994 is-that-as — —.

of all. those 14 was ‘very good' and as the grading !

from S1.Fo,13 in the original select 1ist of 198?

was found to be 'good', the names of these 14 were

— e e e — f e —— = ——— —— —— Emee o R WA AR T
15

?
1ist. Basing upon the seniority the names of e&w;4t¢vn

.i»°'“”}“&ﬂﬂ’ -

of them were placed ébove R,21 who was at S No.iz .

|

in the original list.

22, The main contention for the applicants in

O.A. 118/94 is that as only 13 vacancies were there ;
for promotees in the relevant year, even the ,
revised select list should not cont;in more than 26 |
and the names ef the excess should have been deleted
from the revised listlend only 12 ehould have been l

appointed from xhua #xex out of the revised list

for the later years so as to be consistent with
Rule 9(1) of the Recruitment Rules, The appoint- |
ment of 27 promotees for that year caused prejudice
to the 1985 direct recruits as there will be 27 ¥

nroamat oo n#Fiaorq {nchaaﬂ mAE AmTer 17 ceamadan AL Ll

|
.
1

23, The first and foremost contention for the

!
they too were considered and empanelled in the . L
original list for 1987 and ae f£xam they were not

s i R ST NUV L PFEN

given appointments in the aaid yearkand if the' .

government could create supernumerary posts to

e A i ,_.....“-..'......._

accommodite these 14, they can "even create superaumerary

ahpU i M L AT STl SU e S W g !
posts to accommodate thequalso anRd in any case

contd..aee
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. Ohs 42 and 543 of 1994 and R,.21 also urged that
the juccments in R,.Ps, ané>9vhe§-are per incurium zs
they are not in accordance with the rules}gndAEhey
are not bouné by the above judgments as they are

not parties to the same, «

21, It is not in ceniroversy in regard to th- -
following position on the basis of the extant rules.

Rule 9(1) of the Recruitment Rules lays down

_ that the number of persons recruited under Rule 8

time £ exceed 33 1/3 per cent of the number of those
posts that are shown against items 1 and 2 of the
cadre in relation to that state in the Schedule-3¥ to

af the Cadre Strength Regulations. ©On that basis

the posts to be filled by promiktion and selection

‘ac per the Recruitment Rules.in.regard.to A,P.State _ .

during the relevant year was ascertained as i£w71'
Basing on the same the vacancies zveilable for
promotees for that year were fixed at 13. There
could be 65 within the zone of consideration-But

as only 26 A.P.State officers (SZS and non-SES)
were found to be eligible as on 1-1-87, the Cases
of all those officers were considered-for--inclusion
in the 1987 select list. As the number of officers
that could be included in the select list was twice

the nunber of vacancies, all the 26 were included
o o Ao

of this Bench in various O.As,, the cases of all =

the 14 referred to in motification dated 16-12-93

contd, ...
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Now if at @ point of tims this dimit is axceadgﬁ,
direct recruits mayiheua 8 just cauee for complaint ’_
and it may perhaps be held that tp the extent of the
EXCESS appointmsnté by promotion are invalid and

‘confer no right Por seniority over ths dirsct pgcruits.”
KS Bireagy oDSe8rveo, une VECEBNCAES_ WNiGn WEre gsgalr=-

teined for promotess in ths releyant year uere.

pnly {a-and on the 5asis af Eﬁé above obsarvation

in the judgement of the Suprsmse Court, the promotges
in regard to the excess appointments cennoct clsim
‘right of seniority over the direct recruits. As

per extant rules ths yezr of sllotment for the direct
recruits is the year following the yéar in which

the cempetitive examination was conducted for
recruitment, while the year of allotment for p:amoﬁees
is by assigning the yesr four years gerlier to ine year
of appointment, end yeightzoe is also provided in cases
the length of sgrvice of the promotee in the cadre of
Deputy Collector is more tha 12 years. Thus, if a
promotes with service 6? less than 42 yaafs is
appointed in 1988, his yesr of ellotment will be

1984, 1f there is gxeess in appointments in regard

to the promotess, the excgass have tOAbE_COnSidErEd

for later year/years and then their year of appointmént .
PR - ,.M// . PR - - - g/

vill not be 198§ and it will be 1983 or later Ye.o

depending upon the number of vacancies in the later

‘'year snd the grading they ‘may get in thse later

Myaar,qnd_they“may_no;_gyggaggya the chance of

'

My
§ gt

"z

contdeceses
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89 they e, geie. had on the besis of the grading
‘very goocd ‘n tnk following year and gs the last
12 .out of these 14 referred to in the notificafion
dated 16—12-93 could not be accémmodated in the
uacanciés for the relevent year i.e.,, 1387-88 even
though their grasding was 'very good', tgay have to
be egein considersd slon -ith these applicents in
the le¢ . v year, and even sssuming that the grading
ﬁf those 14 eyen far the later'yaar can be held as

'very good’, as they are Juniors to them i.e., these

. two applicants in the category of Deputy Collector,

STV Lne wppErLiLeUILI ) UUYINL LU UE 8RPOLNTED BN 8 gdate
earlier to tha date on wvhich those 12 vere appointed
for 1AS, and as these 12 were appointed a5 per the
impugned nptification dated 16-12=93 with EPfe-rt from
16~12-BE i.e., Prom g dste earlier to the dztgs of
appointmemts of thesez two applicants, prejudica is

caused to them.

24, Thus, if the above contentions of ths
applicants are sccepted, prajudice will naturally
be gaused to them, ang z8 such it can be held that
they are having locus stendi to challemge the

impugned notifications.

25, It was held by Supreme Court im AIR 1580 SC
1275 (Harjeet Singh i:s. U0I) that "Rule 9(2) of the
Recruitment Rules stipulsteg that the total number

of persons recruited by promotion shall not at any
time execwed 25 per cent (since ameﬁdedrto_aa A/3%) -
of the posts shown sgainst item Nos.3 snd 2 in the -

schedule to Fixation of Cadre Strength Regulations,

A

contd....
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Thus the increase ln'the cadre strength can be in
TTTe T - = - “taN s vl AL Bea Bt aes ;

Rule 4{(1) of the Cadre Rules (IAS Cadre Rules 195¢)

reads as followst? |
.
*The strength end composition of each of the
cadres constituted under Rule 3 ghall be as
determined@ by geculations made by the Central |
Government in consultation with the State chern-
ments 4in this behalf and until smuch regulations
are made shall be x as in force immediately i

before the commencement of these rules."” ]
1

Rule 4¢(2) empowers the Central Goverament to alter
.the strength and COMPOS1ITION Ul TO-it Ouvis wwmwe=w ——

consultation with the State Governmente concerned.
Such assessment has to be made once in three yeaxsjlﬁ)r

and 1t does not debar the Central Government to
. such

assess the strength and composition of each/cadre and.
alter if necessary even before the expiry of three ﬁ
years ss can be 33;;& from Rule 4{2) of the Cadre ‘

Rules. which-1is &s follows:™

*The CentralGovernment shall, at the intervaL

of every three years re-examine the strength'’’

and composition of each such cadre in consul= .
tation with the State Government or the State |
Government concerned and mey make such altera- |
tions therein as it deems fit: |

Provided that nothingin this sub-rule shall |

be deemed to affect the power of the Central.
Government to alter the strength and composition
of any cadre at any other time:

PIOVided e ---. .e ase

27. Item 1 ir the Schedule to Cadre Strength ;

_Regulations refers to the numberof senior posts

_in the concerned State while-item-2-thereinds.— - ——- —

Central deputation which-is*at—lﬁzﬁér‘cent;of:thé:rhﬁﬁﬁit::

senior posts. Ohe third of the items 1 and 2 are L

available for promotees vhile the remainlng 2/3:4 out,, o
¥ |

¥
* contd.... |
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orsde of Depuuy CeYtaeestor get &hems@ma‘grading in the
latspr year., Tle intsr-sg seniority betwsen the direct
recruits snd promotsas of ths sémé year af sllotment

shall be pixed by placing thépromotsas below the
) LAV SRRV v i

direct pecruits, ‘Thus, if excess promotees ape

@ppointed in §988 erd-1f thair apnnintments are

held es “lid, then they have to be ' =signed 1984
’ - - -ewy wiil D8 naturally

as the . . --
senior to 1985 batch direct recruitg}yhile such

excess promotess would be juniors to 1985 batch

direct recruits [their appointments to the

extent of excess are not in accordange vith Rule 9(1)
of tﬁa Recruitment Rules, and if they are appointey
in the later ygears- they would be juniors to dirsct

recruits of 1985 hatch. The same PNllrmea 2o -
-0 - WIrECT rgcruits of the later years also

for besidaes these 14 some others yere gl sg -appointed
for IAS for promotee vacancies in the latser year, -
Hence the gquestion arises as to the validity of
8ppointment of these 14 in the releyant year yhen
those asppointments are said to be in €xcgag of the

vscancies gvailable for promotess,

26, It is urged for these 14 promotegs that it is

not &8 caee of excess promotion in 1988 as they were
Sccommodeted in the Supernumerary posts crested by
increasing the cedrs strength from 1988 till they

ar® absgrbed. But the preamble to cadre Strength

Reguletions rpepads 8s under:- LT

*In pursuance of sub-ruls (1) of rule 4 of

1AS (Cedre) Rules 1954, the Central Government

in consultation with the Government s of the
States concerned hereby makes ths following
reguletions, ... " -

contdeses
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merely referxmd to the vacancies availeble for
Py e
promotees and direct recruits from posts covered by
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. posts referred to in items 1 and 2 of the schedule il

Hence it is @ case where the impugned notification

' increazing the cadre strength_as_per.the impugned

ftems Y and 2, nENCe It o s oo

that in exercise of power undef Rule 4{1) of Cadre . i
Rules, the retlesén number of éggancies ;vaildble L
to promdtees and direct. reﬂruits as per 1tems 3 an8 4|
cannot be altered withouf either amenaing Rule 9{(1) .

of the Recruitment Rules or without altering the

to Cadre Strength regulations. Thus, it means that
the ratio ketween the promotees and direct recruits

from out of the posts referred to in items 1 and 2

PR | ) ; T rr = 2. Oscamadh Domilations ggw\;
Wwithout amending Rule 9(1) of the Recruitment Rules

3

29, The impugned notificationxz dated 15-12-93
doés not refer to Rule9{(1) of the Recruitment'Rulequ.
dated 15- 12-93 was 1ssued without amending Rule 9(1)

of the Recruitment Rules,

30. It is a case of alteration ofthe number of

posts referred to 1n items 1 and 2 also,and so it

is a case of total increase of 42 posts in 1tems_; and .2

. and if so read there is corresponding increass of

dirfct recruits also, and “thus, it is a case of .

R,

notification dated 15-12-93 without'aff"ecting the Toimssme,

ratio of 1 t 2 as betwéen the promotees and direct

recruits in regard to posts in items 1 and 2. contenﬂed

M

contd....



1y items 1 and 2 and the posts at ftems & ..
¢ 7. avellable for direct recruits, The total o
'b‘*'v:’ s' b
+.ns 1 to 8 is referred to as total authorised
zirength. The number of posts fax available to
promotees 1s shown at item 3 while the number of
posts out of items 1 and 2 available to direct

s
recruits a;gkshown at item 4.

28, Rule 4(1) of the Cadre: Rules refera . :
strength and composition of eachiatate cadre or

joint cadre. The ratio betwest?Advans  varrmien
and prom>tees is as per Rule 9{1)286f the Recruitment

Rules. Ine strength referred tal4¥ Rule #{1) of
the Cadre Rules is the totdl’authorigkdi#trength

and the composition referred to:%Wer#in cafi only

be helc =~ distribution amongst dthesvarious

items refzrred to. But wher items 3 and 4 are
separately referred to in Schedule”td’ the Cadre
Strencth Reculaztions just ¥ -i{nAdeste the humber

of posts avzilable for promdbteed®snd direct recruits

respectively from out of items 1cand 27aboVe  and

ey pwm w i WY SE QU QLAIVE

the posts reéerred to under itemB&i; 2 .and>S to 8.
The total authorised strength is €hé €5tal ‘of items
1, 2 and 5 to 8 of the Schedule.” Henece whén 4(2)
refers to the alterationiochomﬁésﬁﬁiéﬁ;itfrefgrs
to alteration of items 1, 2 andtgﬁéﬁre'bf the said

schedule and it cannot be stated $#ligfsf¢ reéfers

e: Voo ek "
to alteration of ftems 3 and 4 &ls67fof-items 3 and 4
T b2

do not refer to &q:cgeation of'poEEﬁbgﬁéTtﬁey;Jn;;m_hh=_.,”

. | | o

""jeéﬁtd. 'y
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3%, It was ststed for these 14 promotees that )
whan {¢ 4 crramarntihte £ s ‘l...-k.;...__ .- _— .- |‘

interpretation which makes it valid or the inter- b
pretation which advancé: the object of the notifi-
cation/legislation has to be preferred and as such

the same has to be read ac correaponaing increasc

in regard to items 1, 2 and N also of the said
schedule, But it may be noted that it is a case

of amendgzgiigivihg retrospective effect., Of coufseij
Section 3(1) (A) of the All.India Services Act, 1951
gixr makes it clear that the power to make rules
conferred by Rdle 3(1) ghall include the power to
give retrospective.effect from a date not earlier I
than the date of commencement of that Act. But

it also og;gggis that no retrospective effect shall

be given to eny rule so as to prejudicially affect _'h
the interests of any person to uhom such rule

may be applicable. It is already obse:ngﬁ that |
the impugned notification deted 15-12-93 prejudiciallé}
affects the direct recruits as it affecte their |
seniority for they uili go down below their junior

promotees who are now brought above them by the

impugned notifications: _It also affects the 'e,__a

interests of the applicants in OAsS42 and 543 of 1994]

W’b
as but for the impugned notification, szof these

promotees i£—aot*e&i'the*i4—pfemotees—uhe—vefe»u’k*\ﬂwe

I dely

appointed in -the—=yesss later to the=qta:—of appoint-,_;

ment-of these tuo applicants—ure=beingﬁbfaﬁ§ht—‘"”*‘_“r'""’

T e LT

above them. -Hence the impugned notification which

¥ |

contd...'.
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the learned counsels for these 14 preoc e N

.3

is convenéent to refer again to the r¢io o

' (para 2) :
portiony in the 2aid notification to advert o

thesaid contention.

*In the Schedule to the Indian Administrative
Service (Fixation of Cadre Strength) Regula-
tions, 1955 as amended from time to time, under
the heading "Andhra Pradesh® the number of
posts shown against item ni~ber 3 to be filled
by promotion and selection /- accordance with
rule 8 of the Indian Admin..tratlive Services
{(Recruitment) Rules, 1954 shall be deemed to
berzsbasn inrreased bv twelve for the following

KX XX xx
XX XX xx

The total authorised sirength of the Indian
Administrative Service Cadre{of Andhra Pradesh
ghall be deemed to hzve been increased
correspondingly {(emphacis supplied) for the

'~ above perlods.
The argumentg for these 14 promotees, thus, is that

when‘the figure ;zfin item 3 of +the Cadre Strength

Schedule is enhanced to égzithe corresponding

increase in item ié%y 28 and 20 in item 1 and

12 in item Z,hézgktobe inferre? and the corresponding

incresse in total authorised strength by 42 also 4=

to be inferred. But the contention for the

applicants is that it refers to_corresponding

increase in the total authorised strength’and s0

it 1s a mere case of increase of total authorised

strength by 14 and thereby it cannot be inferred_ .
e

that it is a case of tmpliwd increaseJof'30 in

item 1,12 in item 2, 28 in item 4 and 42 in the

total authorised atrength. It is clear from the

wording of the relevant portion—in notification. - ----

dated 15-12-93 that the corresponding incréase ~ ~ T~

= referredﬁtéj;ith regard to the total authorised

strength pnly and there 15;nd£gzeq_a:yhispe; injw_ L

regard to the increase in items 1 and 2 and 4 of o

' the Schedule to Cadre Strength Regulations,

v |

contd.o- .

© g et P AR\ MR T N 4 P Y P el



v g O

ey —E

‘-_‘i] . !;;:,‘1 J
34r,3 The Supreme Cburt held in 19%¢ SCC(L&S) Bt

{vfwd Rhalid Rizvi ‘Vs. UOT) that in-exercise of ndwer N
- o ST -
nnﬁsr Rule 3 of t%e Residual Hattess Service Rules¥=

the rules which are having a bearing in regard to

recrui¢tment cannot ‘be relaxed though the conditions
of service which accrue aubsequendto appointment to'

the service can be relaxed. But for the amendment jl

8s per 15-12-93 notification, these 14 promotees
. -+ — a-ww. +nus this noti-.

Momemad - -

fication is having a bearing {n regard ¢o recruitment
and not in regard to conditions of service. HRence

1t cannot be held that the notification dated
15-12-93 is by way of relaxatiodfn exercise of

power under Rule 3 of the Resfdual Service Matters

rules,

34-a. The learned counsel for these promotees

relied upon para 20 of the judgment of the Supreme

Court in 1994 SC 1727 (M.V. Krishna Rao Vs. UOI)

to contend that it i« even oper to the Central
Govermment to invcke Rule 3 of the residual matters
rules even for xeteyetier relaxing the rules

having & beariro in regard to recruitment. 1In the
this Tribunal
above casetm*ngheld that strict application of

Kxt®r explanation (1) to Rule 3(3) of Seniority

rules ¥® fh would result in grave 1nju=tife to =

Sri R,.C.Venkateswarlu and therefore haé-feesmmahhaifvik
Lﬂ
that § relaxation mey be granted to him 80 asg to

taziw2y enable him to treat 4th Rovember 1981

that is the da*e of the solect list in ‘which his

name was 1ncluded as the relevant ﬂate ’1n e

the Judgment of the Tribunal which was referred to ST

determining the year of allotmentfand the same was
confirmed by the Supreme Court as Can be seen o t

from para 20“ ferred to above. On 8 perusal oE_ - 1

in the said psra, it is seen that Sri VEnkateswarulu -

contdg.. S




‘s . .ven rgtrospective effsct is prejudicial to ‘.e

iinte. -ste of the direct recruits from 19B5 batch m-
the direct recruits‘ef same o the later yeafs end
also the spplicants in DAs 542 aﬁd 543 of 1994 and
those who aré similerly situated to them, ~As=auoch
y Yhe notificetion dated 15-12«93 has 4o b? held as
| illagel gs it is in excess of the power conferred
v under Sect ion 3{1) (R) of the A} 1..i8 Servicrs
Act, 1931, Thus, if the intgrpretstion that is
sought to be put forth for these 14 promotsas is
-gping to be acegpted, then the impugned notificaticn
deted 15-12=83 has to be held gs yiolative of

————— _&e~tinn 3(1)(A) of All India Services Act, 191,
But if the interpretstion That Is agvemivo e —

the epplicents is to be accépted thén it will be

illegsl gs it is in contravention of Rule 9(1) ¢*
et

the Recruitment Rules. Thus, in emy case the

validity of the notification dated 15-12-33 cannot

be upheld.

32. The notification dsted 15-12-93 is one of
subordinate legislstion fer it is done in exercise
of the powers urder Rule 4(1) of the Cadre Rules snd

it is & case of amengment of Cadre strength Regulations,

33, Gf course, Rule 3 of All Indiq Ssrvices
(Conditions of Service Residual Matters) Rules, 1860

is also pgferred to in notification dated 15-12-83,

1P it is a mere relaxation 6f ruls in exsrciss of

powver under Rule 3:of‘the Raesidual Matters Rules, it — -

T T . ;_17g:;§5gfmeraradministratiuevact;ihmil&ﬁﬁmwvméei%ntA:iﬂ»~—aﬂ

g
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effect from 16-12-88 {n pursuahce of the order of
this Tribunal in OA 223/89 and the SLP thereon was
éismissed. All these 14 promotees were dbove the
B34& Sri Ch.Sriramachandra Murthy an&m&::. o4 —Fw
revised select list of 1987. Can 1t then be stated
thét the-blacement of these 14 above Sri Ch.Sriramas-
chadramurthy be challenged without challenging the
crder in O.A., 223/89? These O,As, cannot be.treated
R as review petitionszghallenge the order in OA 223/89
as there is no such prayer even by implication.
Then a questioﬁflso arises as to wgether this
Tribunal can review the order therein when the
appezl thereon wés dismissed by the Supreme Court.
Anyhow as we held that the impugned notification
dated 15~12-93 is illegzl and thereby the notifica-
tion dzted 16-12-93 falls, there is no need to con-
siger for the disposal of these O.As. as to whether
the applicants can challenge the orders in the various
O.As, on the basis of which the cases of these
Lo Fo e o h\ Hanrimoar Saly LTve G e B

14 promoteea were reviewed collaterzally. Por the

same reasson we feel it not necessary to consider

the contention that G.O.Ms.Ro.SOQ_gtl_al-sfgo"yhgggyyAi

the period of probation m is deemed to have been
commenced with effect from 29-12-78 in regard to

the direct recruit deputy‘collectors of 1978 batch

~and the other GOs wheréby the periodsof probation of ..
- ! = - ﬂ-ﬁ‘\)\_t&v .

_promotee deputy collectors wiz, R, 15-h9-8119 jHere--

advanced a‘have tO“be held as per 1ncurium on the

contd, ..




of ! vadre post from 1983 while his

: and ,
junic - v .~ irom 1982/im such a case the

explan:.. .%u i) to Rule 3(3) is not relaxed in regard
i
to Sri Vonhsteswarlu later year has to be assigned

to him a2z the year é; allotment while earlier year
has~tnjggitssigned as year of allotment to his junior.
The said point has come up for coneideration in the
context that as per rule, the officiating period from
or subseguent to the da¢~ of inclusion in the select
14, has to bé'coﬁsidered,fon.determining the yeér -
of aliotment. Thus, the relaxation in the said case
is not in regard to the rule havin§ bearing for
:recruitment to-égéaand 1+ ies a case of only a relaxa~-
tion of rule haviné a bearing in regard to assigoment
of year of allotment and thus in regard to seniority.
Hence it cannot be sated that the Supreme Court in
the above case differed from the juigment in Byed
¥Khalid Rizvi's case in regard to the principle that
the power under‘Rule 3 of the residual matters

rules cannot be exercised for relaxation of any rule

having bearing with regard to recruitment.

35. Tt is urged for the applicants that they are

not bound by thejudgements in the Representatinn Petitior
and the O,Ahs, referred to as they are not parties to

the same. But Full Bench of Central Admn. Tribunal

held in ATR 198?(;)_CAT 612 (John Lmcas & anr. Vs.  —-
AAadl .Chief Mechanical Engineer. SC Rly. & Ors.) that

the remedy of officers/employees who are not made partie.

ie either to prefer a review application or an appeal.
in 1994(2) SLY P.5(sC) (Ram Jamam Singh Vs, State of

p _The Supreme Court #1s0 held in a later juggemenq{that

_the remedy of such officer/employee is by way of
a review or appeal, The questinn then arises is as to

whether these OAs can alsp“be_gxeated as Review

Pha

*

Applicatiods in OAs filed by these 14 ﬁromotees.

But 1t~is already noted that Sri Ch.Sreerama;

chandra Murthy (R.30) was appointed for IAS wiﬁh
V

eontdocae
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S2xt ~fey and in eithar case such action has to be

.
helou oz 1llegal, rfiigd:upon for the applicants in
OA 118/94,

as. It is also urged for the.applicaﬁts in O.A,
118/94 that evenif notification dated 15-12-93 has
t0o be held as fiklegal, still the notification dated
16-12-93 has to be set aside on the-grou;d that
show cause notice was not issued to the affected -

parties for even in administrative matters show cause

il e

‘Pas to be issued 1if it results in civil consaquences

.and in support of it, AIR 1978 SC 597 (Maneka Gandhi

Vs, U0I) is cited., As we held that the notification

dated 15-12-93 is illegal and thus the notification
O~

dated 16-12.93 f3lls, we nt.dknot advert‘;o this

contention alsce for disposal of these O.Ax.

39, The learnei counsel for some of the 14 promotees'
urged that as the grounds on the basis of which the
notification dated 15-12-93 are not stated in

On 118/94, it has to be held that there was no challenge
to notification &ated 15-12-93, But ground No.(vi)

{on page xxiii in the Oa) is as under:

"The Hon'ble Supreme Court had occasion to
consider Rule 3 of the All India Services
(Conditions- of Service -~ Residuary Matters)
. Rules, 1960, As interpreted by the Hon'ble
Supreme Court, the said rule can be invoked
and relaxation given only 6n ocbjective satis-
faction and not subiective cavprice,__Furthar
equitable solution and in the context such
Justice and equity will have to be judged not
merely qua the beneficlary of the relakxation
but the service as a whole including the class
of direct recruits and at any rate should.... -
subserve public intérest. —Under-the garb 6f —
the said rule, the first respondent—is not—————
free to 4o that he likes and ths Hon'ble
Tribunal can certeinly interfere snd invalidate
any arbitrary exercise, It is further
submit ted that the Government of India has
-4ssued a ruling under the s=aid rule that -the
provisions of the ‘Recruitment Rules' cannot
be relaxed under Rule 3 of the 1960 rules,
In the above circumstances, the first respondent*
notification 4t.15-12-93 (Annex.I) 1s unconsti-

_tutional, ultra vires and void, "

N contd. cosw
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ground that no notice i o to these spplicants
and other similarly situnted officers before the ii
said G.O0s, were issued. Thus there is no need o |
discuss 1967 SLR 465 {3C) (state of Orissa Vs. Dr.

(Mise) Binapani Dei), AIR 1978 SC 597 IManeka Gandhi

Vs. Union of India) and AIR 1985 sC 167 (Prabodh

Varma & ors. Vs, ~*ate of U.P. & Ors.) -~ferred to :

in this context f.. disposal of these Oas. | . e

36. the contesting respondents are right in
uréing that there is no need to {sgsue any notlce

to the direct recruits'or the other affected pro-
motees before issuing potifications dt. 15-12-93 as
jt 1c a case of subordinate legislation. I¢ is held
in 1590 SC 1277 (Shri Sitaram Sugar Co. L¢g, & anr.
Ve. UOI & ors.) that principles of natural justice

are not applicéble in regard to legislative act.

e
37. Inkview of the-decizion which we have already
tzven there is no need to Giscuss AIR 1953 SC 375

(K.C.Gajapati Rarayan Dec & ors. Vs. State of Orissa)

\“/\J‘v rarts Lo

1n regard to colourable legislation, AIR 1958 SC 578
N T B B i

(Express Newspapbrs Y3, Vs, UOI) : a8 to

whether the authority 1s having executive, legislative

h(;.; Ny
and judicial powers in order to coas&éer whether the

particular act is any one of them or combimation of

more than one, and AIR 1986 sC 872 (Express Newspapers
N St

Pvt. Ltd, & ors. Vs. UOI & ars.), for considering

whether it is a case of exercize of power in good

faith in—a—cese vhere there is.no power at all or

misuse in bad faith where there is se power to

Ve i

contd. can
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£, The learned cbunsel for.ﬁ.21 and the

: applicants in OAs 542 and K&t nf 19004 nrasA +haoe
; these 14 promotees were not eligible for considera-

' _ tion for inclusion in 1987 select 1list as they had‘
not actually worked for eight years by 1-1-87, the]
Qi cut off date, as envisaged under-Rule 5(2), third i
| . | privoso of I.A.S. (Appointment by Promotion) ‘
. _ Regulations 1955 (for short promotion regulations)JQ
| The contention is £ﬁat {;'contemplates actual

service but not notional service agﬁ to emphasise

the same, 4th proviso is slso referred to.

Provisoes 3 and 4 to Rule 5(2) are a&s follows:

*Provided sl oo sk ~g: ~L-mEmsef ~62 ~cnt-dtate’ L
Civil Serviceé unless, on the first day of |
January of the year in which it meets he is-
substantive in the Stzte Civil Service ang |

has completed notless than eight years of
continuous ?ervice (whether officiating or ?
substantive’ in the post of Deputy Collector

or in any otherpost or posts declared equivalent
thereto by the State Government. :

L Tl B e R SR s i ]

Provided also that in respect of any releaséd
Emergency Commissioned or short Service Commis-
sioned Officers appointed to the State Civil
Service, eight years of continuous service as
required under the proceéing proviso shall be
counted from the deemed date of thelr appointmen*
to that service, subject to—the-condition that .
1 such officers shall be eligible for consideratio
o . 4f they have completed not less than four years
i of actual continuous service, on the first day
AR of the January of the year in which the

&{ ' committee meets, in the post of Deputy Collector
" or in any other post or posts declared equivalenﬂ
thereto by the State Government. U

contd, ...
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The Supreme Court judgement referred to therein is
seelLds) gk (Syad klatd A V- e
1994 (1) —SLR-246 ~Commission; etc.
!g,_Dr*ﬂa;iﬂéezﬁﬂoﬁdn_&,of&.). It is also evident
by reading the otherbroﬁx - in the O,A, thot "2
challenge is under Rule 9(1) of the Recruitment Rules

also., Hence it cannot be stated that the grounds

- - LI 3 ]

cation dated 15-12-93. In the above view, there is

no need to discuss 1974 SC 1 (The State of J&K Vs,
Tyrtloki ¥ath Khcea & ors.), 1879 SC 1459 (State of U.P.
& ors,Vs. Hindustan Alumin;um Corpn. & ors,) and

1982 SC 1126 (A4.V,Nechene & anr. Vs. UOI & anr.)

referred to ir +hie contesxt,

40, The o

e

m

ztion of brezsk dowr of quota rule
does not arise in this case atleast in regard to the
direct recruite for recruitment in regard to the

vacancies availarle for direct recruits is being

Y -

preparation-ef select 1list for 1987 for YORE-6F |5 7 - (N
vacancies in regard to the vacancies avéilable for
the promotees, Thus there is no question of breaR down
of any quota rule. As such even ATR 1990(2) sC 113
(Class 11 Engg. Officers .Assn., & ors. Vs, State of
Maharashtra & ors.) referred to in regard to the
same also need not be_disgggsgg for;aispoéal'of*

these DO.As,

A

—— .. - cmtd.---
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heégfvere

n.ac:. above R,21 am who was appointed to I.A.S. with

{. . Admittedlyisﬁxkof these 1¢

eflect from 16-12-88 and theremaining‘éééii were
placed above R,.30 who was also appointed with effect
from 16-12-88, It is submitted for R,1 to R.3 that
it is necesaary to appoint these 14 promotees with
effect from 16-12-88 as their juniors wviz. R,2i and
R.30 were also appointed with etfect from 16-12-88,
It is also submitted that when a difficulty was
experienced in 1mp1ementin§ the judgments in the
ﬁvarious Oks filed by these 14 promotees, a Bench

of this Tribunal (neither of us was a memer of the
said Bench) was approached and the Bench expressed
that it is not for the Tribunal to give clarifications
especfally when all the affected parties are not
before them, As already observed’R.B, the

State Government gxpressedlandrightly 8c in the
interest of direct recruits end promotees, that a
method by which the judghents in the above C.As,

can be implemented, may be suggested., 1In fairness
to the direct recruits it has tobe stated that

their grievance is not in regard tothe appointment
of thece 14 promotees w.e.f., 16-12-88 but they are
concernedonly with their senio;ity. In fact it is
even~pleaded for the applicants in O.As. 542 and 543
of 1994 that if they too are given appointment with
effect from 16-12-88, they cannot have any grievance
in regard to appointment of 14 promotees with
effect from 16-12—88._‘Hence during the course of
Qréﬁments, the learned counsel had come up with

various suggestions for resolvihg the matter'in

issue, o _.

contdo ‘o e
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It is true that while third proviso referred to
‘continuous service whether officiating or substan-
tive, provisc 4 refers to decemed date of Exa appoint-
ment as § starting point for reckoning =¥ 8 years
of continuous service, But it was he.d by A.F.
High Court 1n 1986(3) SLR 234 (G.Hanumanth Reddy
Vs. UOI), that third provisc does not specifically
indicate that it doee not include notional service,
AL aac Soan
Hence it is, fust and proper to include notional
service also for fetermining 8 yearé of service
referred to, It may be noted thatiactual continuous
service 1t referred to in the last limd of 4th
proviso while it i merely referred to as conti-
nuous service' in thirg provisc. Hence we respect-
fully agree with the fudgment of the A.P.High Court
T O
referred to abovg, —W%eﬁLit i= etated that continuous
service referred to in thirg provisc need not
necessarily be actual service anéd it includes
notional service alag;_-ﬂeﬂé:iwg Cannot accept the
contention ngthe applicants inOAs 542 and 543 of

(21
1994 that these 14 promotees have not completed
.'.\
eight years of service as on 1-1-87 even after
their probation was advanced to a Qate prior to

1-1-79,

X

- contd....
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w45, the said gbservations were made while dealing wit
*

the clainm of direct recruits recguited undar Rule 4(2)

&
I

i
|

of the Indian Forsst Service {Recruitment) Rules for '%
seniority over thoae uho us:e.:acruitad.lafer.under
Rule 4(1) by way of initisl rscruitment,. The State ;
Forest Service officers who completed 8 yaara/d‘faars i
of service were eligible fer‘inisxal récrui tment as an
1-10-66 for ths sanior posts/junior posts in the Indiaq
Forest Service, It was noticed that the Board which t
:recruited the officers: for the initiel recruitment was f
found to be not proparly constituted and hence all ”
those appointments vare set aside and again et the
second time, or ;ﬁird time 8lso in some casea/the ‘
recruitment for the vacencies under initial recruitmanﬁé
was alee resorted to. Then the question had arisern as .
tc vhether the direct racruits'can claim éeniority oveﬁ'
thuse who ueré'EEcruitad under initiel recruitment. |
Though the eppointment of dirsct recruits was esrlier L
to the date of appointment of those recruited by uay'oéi
initisl recruitment, it was held that in view of the y
rules those who were recruited by way of initiel recruit--
ment will have precedence over direct recruits, Thus i;
it is & cese of leter appointees being bg}g_ppngpn;orsié
to those who vare appnlntéd‘earlier.

46. Even'Central Goverrment incorporated Rule 4(3)A !

the IFS Recruitment Rules -for prov;ding notional date Jf
947;, \,‘M"‘mgﬂk (—-«I“'w

‘ sppointment from carlier data when-
. T A el | S Tk P
Pyt In viev of the ralavant“tuius“—tha“tﬁtgfié"ﬁéﬁIhrIf

of diract recruits and promotess depends upon the yaar

of sllotment, If any sere promoted in excaas.of*tha_—wvéfn

[
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43, ﬂurnaily the tribunallcourt'35§::¢;blthtt the
nattar has to be considered in sccordance with lew,
when impugned notification is sst aside, But in viow
of submissions for R-3 in parel®of the reply, and ss

e b
it is sp stated to give A guieiyus in regard to ‘ssue
betueen direct recruits and proaotaea; wve fail&l 4
referring to the matters highlightsed =&t thgi;;gbaants.
44, A3 admittedly 13 vacancies only were available

"for the relevant year for promotees from AP State, it
is not possible to accommodate these 14 in 1988 with-
out amending the recruitment rules, for the Suprems

PN A Cagen
Court held in 1994 {1)-StR—246 that there cennot be any

[ 8

relaxation of reéruitmant rules by invohing Rule 3 of
residuary matiersc rules, But even an crendment of a

rule with retrospective effect cannot be made if it is
goin® to effect the interesty of any cthcr officey- As

such it is statesd during the course of argumentis thet &
.'\'\b!::;f"';a)‘" '--“'{' ::»—-"’:h i ’ 5- - f L- ‘%—" PR} {(_’4 - A :-'k"‘ ‘;\'\.‘-—J_ B
n-ragsra—te-these—1< promotees;—end-the oirer prumotesm

, iﬁmeny,_itmthe%f«eppuintmsnts“are*to~be-diﬁturbed, year

of allotment can bes sssignaed by following the pushing
down rule for the purpose of seniority, while allowing

them to haue the year of ellotment on the basis of date

of appointment in 1988 for other purposes, It may et
LAt ;

firat'#tifh appear to be unusual, But extraordinary $

o
situstions require extraordinary solutions., In g&;&ﬁ

the Supreme Court

T _fan 15898 © 478N o

Where all such persons ars entitled to back
dating of their sppointments to 1-10-1986 or

aot, they are certainly entitled to contend’
that their appointments will be given prece-
dent over the.mppointments of recruite under
Rula 4(2) ogggg: racruitment rules®,

(Para 32 at page 556 in AIR 1988 SC 535)

)



—— R -

PR S, = S e T v

sglection commijttea met for thet yeear, pgquesting
for direction for considersation of their ceses far
the selsct 1ist of 19E7 pendiﬁg disposal of

RePs. 7194 end 7311 of 1887 filed by them before
the A.P. Stete Admn. Tribunsl. If the Stete Admn.

Tribunal snd the Csntral Admn. Tribuﬁ;i were not

the High tour?/and thén the High Cnuft would have
considered gs to vhether it would be proper to psss
en interim order &s prayed for. But in view of ths
constitution of thsese Tribunals, it wass hsld thst

it yas not open for the Stste Trﬂpunal to give &
direction in‘ regerd to recruitment for 1.A(S. as

it is wvithin the purviev of the Centrsl Admn. Tribunal
and the lstter felt by judgement dzted 16-12-87 in
0.A, 788/87 that the game wgs premature and till

their R.Ps, are met disposed of by the Stste Tribunsl-
the relief es prayed for could not be granted end it
ua;iggsarved that in cagse they succeed in the State

fdmn. Tribunal they could challe nge the appointments.

48, The ye?y right thet accrues on the besis of
seniority is that the case of eligible juniors

cannot be considered for promotion without considering
the cased of eligible seniors., If there are no
chances of promotion, the question of seniority has
no significance at all, Then 8 quastion arises sas

to whether the case of a junior for promotion cen be

considered on the ground that he completed the .. ___

‘gligibility period of service while ths geniors he«

not completed the eligibility pseriod. Cases may arise

LY : -
where Por no fault of.the seniors, a junigr will

‘V/ '
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vacanci. v "« . "+ in 1988, thooe sxcass promotess canno
cleim seniority -ver the ﬂiraci racrui ts of relevant batc
batches. %t iz zzen that if ihaae promotees have not
approached the tribunal, the appointments of R. 21 ang
R.30 in 1gas'ﬁ§§“$é§{di;$°€§ay vere sppointed within

the vacancies available in 1988, All these 14 wvere

3 /),,-\r‘al-.—
d. .ttadly placed sbove R-30 and the firet six out of

thes. ‘4 were placed even above R.,21, Even R.20 wvas
genior to R.21 in the category of Deputy Collectsor,

. While R,21 could‘;;;nén 30-12-1578 on his appointment ac
Deputy Collector by wvay of direct recruitment as he was
posted of ,Rangareddy district which adjoiﬁu Hyderebed

R,20 could join dnly on 5-1-1979 &3 he was posted &o A~
East GCodavari Vistrict, whiCh 18 TEr oway ssum nyusswo-uo.

The learnsd Member of the A.R.S5tate Tribunal by Judgement
dated 22-3-86 in R,Ps, 7194 end 7311 of 1987 held as

P W
insquitable if g_sanicrkyannot be held es eligibie fer

consideration for inclusion in 1987 select list phile

‘ A
;‘*-L- e

his junmior that is R.21 was found eligitle for ths same
and hence it was held that it wss a Pit case for
exercising the power of relexation, Accordingly the
GeOu®3,N0,500 Revenue (ser.I) Dept, dated 31~5-90 wae
issued for advancing the date of probstion to{é£;12-78
.tn:nihecs-égithe 1678 bstch of direct recruit debuty
cocllectors and theraby fhis Bench held that they teo
vwere eligible for consideration for inclusion in the
1987 select list, In fact there were not even lajches'
on the part of the direct recruit deputy collectors
from alunﬁst these 14 promotess for thay aven hppfﬁéched-

thias Tribunal byv}ilihg ﬁA;-788/87 even before the
e k-
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"1 £ there is any disciplinary action pending against

&n officer at the time of consideration for promo-”l;

]
.

Cabet L e -

Pr o

R,30 was oaéy'in pursuance of the order of this
Tribunal which wag confirmed by the Supreme Gourﬁ
It L5 stated that R,30 already retired, If R, 30 1

could not get appointment {n 1988 his case could L

1.

- nmot be considered for the following yeax &s his

name could not be within 26 of 1987 revised list {
and hence he couyd not have been considered fo; t%;
leter year as he crossed 54 years by the cut off V
date for the ﬁoliowing Year. A question naturally
arises &s to how the case of R,30 has to be set-
@side for absorbing the R,15 and R, 16 Hﬁo‘are
adﬁitte&ly entitled to the sppointment in 1988 Iy
in view of their gradings as per the revised selecﬁ
list. It 18 elso stated that gs R,30_just like
s8ny other promotee officer cppointed‘to I.A.S, '
hed given up his lien he cannot now be treated
as &n emplovee of Stgte,

AL -y cLl-?“-"J:"‘-"S
50. The Courts/Tribunals ere directimy, for
convening of review DPCs to considef the cases
for promotion if the adverse remarks of the relevan*:t’
Years when questioned in time are- set‘:sid"‘_"”__“ﬁéfﬂ
subsequent to the selection or when seniority is ?
finalised by the Cburt/Tribunal or other authoritiea

gfter the finalisation of the selections. It may

also be noted—thtt:sealedweeverﬂpf‘Eiauzeﬁas—adopted—Q-

f'

tion and 1f ultimately he is exonerited and {f -
his name 18 included in the list, he has to be

Y o |

contf,.,.
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)
complete the eife Lia® o4 by cut off date
while the senigfs ausid . complete it, The same-

thing h&ppened in che case of R,20 and R,21, that is
while R.21, the juntor, cculd complete the eligi-
bility periocd by 1.1,1987, the senior that-is R, 20
could not complete it, R,20 could not complete it
ss he was ronsted to a distant pisce on the initial
appointment as Deputy Collector while R 21 eould

. complete 1t i« he was posted to 2 nearby place, .~

Se 1t is nsturally felt that it 1s W i‘;z?
aom e Qoo bl
junior is promoted for I.A.S, while the senior was
e I e et
not promoted for no fault of his, It is thus on
the basis of equity G.0,Ms.No,.500 dated 31,5.19%0
was issued. ¢
49. The G.Os on the basis of which the promotee
Deputy Collectors from amongst these promotees that is
R,15 to R, 1é”$25;*:1so given advanced date of
probation, were not filed., But there is nothing to
indicate that the same were jssued for extraneous
reasons. If those G.Os, were issued in time or
" alteast if they had got the interim order even before
sslection committee met for preparation of 1987 selec
1ist, their cases also would have been considered them
jtself., In view of the gradings, the names of the
R, 15 and R.16 could have been included even in
the original list and fhey could have got the
sppointments in 1988 within the vacancies availcble
for promotees, But as the G.0s, in their favour
were not issued by then. thelizr cases . and tﬂ;-;;nes
of others out of these 14 promotees were not
Considered then and hence R,21 and R.30 got the

chance. A: already ebserved, e -ppointment of

e, ..

B it s a4 e SR e
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foiiowed. ths caese of R-30 could not be considered

for lster year 8s he crossed the age of 54 years
: : _ by than and es ﬁis name could not be in revised list |
for 1987. So, in the circumstances, ue feel that |

combination of both the methods, that is crgation

of supernumegrary posts and the principle of‘pushing 5

down have to bs adopted to meet the situation in the 5

' !

speciel circumstances in this cese.

1P Rule 9(1) of Recruitment Rules is amended
by incorporeting an exceptlon or orovisn _for —aa-tin a;_ﬁ#_
of supernumersry posts, for the relevant year for
1mplementatlon of the judgements of this Bench, uhareby
the 14 will have the same year of ellotment as R=30 had,
and another provision for the purpose of their senlorlty
by adopting the pushbing down principle for assignment{bf
year of sllotmznt whereby the interests of the directi
recfuits in regsprd to seniority ere protected, it;uil#
nct aPfect the interests of these 14 proqgiees or the ?
direct recruits. | ?
e But &t the came time the interests of the 3
spplicants in 0As 543 and 544 of 1984 and those who %
are similarly situated have alsp to be safe-guarded- h
Hence selecticn hés to be made in accordance with rule%
; prom gelect list ysar 1287 onwards on the basis that ?
these 14 promotess.were €ligible on 121=87. _ Hence zne
of COnSideration; limit in regard to select list and

|
+..._
b

placement on the bassis of gradings and seniority have I

to be Pollowed. gradings alreedy given to these 14 haug
,thbe treatad as gradxnds—forwthe~kaberfysura;rﬂfmthaa(nq
cases have to be ‘considered for lster y&ars. Blmxlarly

i

gradings given to epplicants in OAs 543/94 and 544/94 ?nd

similaily trested officsrs in'théyearfofuappoingﬂgnt have

to ba trested as their gradings for lster years i
if they have to be considerad for 1lseter ysears. _ %

|
contd--’%
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; , given promotion. But till then thc vacancy will

not be kept unfilled &nd it is necaséary to either

R S

creite an aéditionel post to accomuodate the &
ecfficer who was later .xonerated or to push down
the last promotee. In ¢ ) such cases, either

of the two following prlnciples is followed:

(1) Creetion of super-numerary posts or

(11} pushing down,

If the recruitment is only from one scurce, then
¢ ’utnk’l
the cregtion of supersumerary pos? does not create
N

problems, When the recruitment is from two or

TAJLT SUVUL W) e — —p -
-

to meet the contingency referred to above, then the
cuestion of interse geniority between the officers .
recruited from the various sources will arise,

If pushing down principle is followed in such &

case, fhen the question of seniority.may not arige,
'Generally in the case of pushing down, the promo-

tee will lose some places in the seniority and in
some cases he even will be reverteé to lower post.
But even after reversion, his -case will-be consf-—-—--
dered for promotion as and when mext vacancy for
promotees arises, But promotion regulation

rules for I_A.S, prescfibed the maximun ﬁge'limit

e : forconsideration for‘pronotioﬁ“iﬁt“tf‘he*crossesMﬂ__
, - . . ) A,/J*‘LM)‘MAMA_

the maximum age by the following year and irn-ecase
MJKJ.-J-"A‘"{-&:—&'-L&——‘LLM ]

ef-pushing down, he will not again be eligible for
consideration for promotion for IAS, - In fact, §f .
the principle of pushing down is going to be

\o

'contd....

K
o
k.
f
i

AR et R N j"T' S il o Clapad ik ek daNAECONE S i it i S e il gt R S PO

- Lol e e e P . - - S e m e = wes T [ L T A T e




3

&
G4, The unusual situetion that had erisen in 1

this egse wounld not frequentl? arise, " Once in g
ﬁ . way, the State offieérs will come within the Zone

of consiéerstion 1mmédiate1y on ¢ompletion of the }
eligibility perio of 8 years, The first 11 in the |

e N RS WA W N 'I":L“!: VA TERLLLTL YTeLD, €00 encee r

thet question head not-griaen forthem, "Further the 7
number of va¢ancies éhgt are gvailadle for promotees P
.in that relevant yeer was &lso uwnusually high, It is;
noticed thet on tﬁi besis of the figuyres supplieé for!
1 . the later years, the vacancies available for promotees' '
¢

AP SRS .

*“in each of the later years were less than 10, Hence ;

e ; !

even 1f the neeegsary provision as referred to is

e o

going to be made, it will be to meet an ld§usua1

-

cituztion that msy srise onge in & wey and it s not |

: | i

84 .5, It ¢ also noticed on the basis of the i

S IS

& cese of invoking it frequently,

I ‘
srguments &s to whether it is not @ case of simplie °

O I S,

fying the rules whereby it may not be even necegsery,
tco inveke the provision, if it is going to be 1ncorpofata

as referreé to, in some of the cases, I1f a provision|

N

is made in Rule $ of fhe Promotion Regulati&ns to

the effect thst the 8 years of-service -has to-be —— L“_,

reckoned from the date of order of sppointment, then
~ the question of a junior stégiing & march over the'

genior does not arise.'

v . L

_ll
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But the csse of R-30 also has to be considered

for the later years as and when his turn comas

even though be crossed 54 years. If on thst

basis fhe applicents in DAs 542/94 and 543/34 and

other promotees who were appointed in 1985 or the_

later YBAEL S ﬁaue to be placed abovc R-.Z ey too sﬁnuld
be given 16—12-88788 the gste of appointment for
assignment of year of allotment for benefits other

than seniority. The same rule of pushing down has

to be followed even in regerd to them for assigning

Ve JMSE M LA AU LING G L UE LHID PUL PWSE W STHIAUL L LY 4
Thus the Necessaly amendhent in regsrd t0 recruitment
rules in regerd to epplicents in DAs. 543 and 544/94
enc similarly situeted «fiicere sleo has to be made.

ds

Such grendments will nol cffe-t the intsrest éﬂ\any.

EEY Cf course, Rule = of ithe Pacruitmasnt Rules

is zppliceble to 8ll the Stztes and it may take time

if svitanle amendment is made so az to make it applicshle
for 21l the States. Hence such an zmendment is to he
mede for 4.F. State in the first instance whereby the
exercise can be done at an ezrly dete. Of course sfter
consultation with all the states, the Central Government
can considsr tﬁe desirability of having such an amenament
applicable for all the Stzstes. Ue feel it ﬁecessary

to EESErUE as 8ebbGve, since such situstions might have

arisen por mey arise in other states a8l @ and hence

dESirability of hau_ing such en ‘arm'Endeﬁ-t” féf'all the T

States has to be considsred.

i

contd. oﬂa
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£ mation or anyicasulity of the promotee or in }
N ’ .
v éaseuof increase in the cadre. The possibility {
; : X

! |anoeuvring in regard to the same does not arise.“

;ver. it is alsq one of equity as one should not |
deprived of his chance of getting promotion on

. @ N X !
date on which it is due. Rule £(3){A) of the |

|
Recruitment Rules for Ipdianh Forest fervice was in- .

corporatea to give notional promotion for initial

:
k
»
:
d
Y

. recruits with effect from 1-10-66 when the original V
list was quashed in view of the judgment of the
.Supreme Court in AIR 1970 SC 150 (A.K,Rraipak Vs,
UOl). Hence provision was made for notional
: VARG 8 v e XS (e
promotion in regard to,initial recruitment of
the Indian Forest Service. Thus in order to avoid ﬂ
the feeling on the part of the promotees that
they were not getting promotions from the d=té !
3_._ Am IT\-._ !
on which the vccancieq arose due to the Teed meeting}f

of the selection commitee, ‘the desirabillity of

considering of making a provision for giving ’

R et T

notional promotion from the date of the vacancy

L S

i has to be considered.

3 56. The ratio between the direct recruits angd .
‘f‘ . the promotees {s only in regard to the posts referred*
|§ to in items 1 and 2 of Schedule to the Cadre Strength

Regulations/anﬂ it is not a case of ratio between L

the promotees and direct recruits in the vacancies |

L

that arise in each-yéaf. &s promotees have to be

{d/
i
i

‘“, M
f“'

*ccnsidered forthe vacnncies=uhtch§ar&se*in—each_(:rf

'
I8

year in reg'rd to the promotees and similarly diveX
* for wvacancies arising for direct recruits in regard :

contd....
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55. The grievance, and it cannot be stated that
is not genuine, of the promotee 1As or IPS, is that
for one reason or the other, the selection committee is
not meeting every year and as such they are not only
losing seniority as in such cases they are ﬁ}omoted
long after the dates on which the vacancies © - th-—
had arisen. So the Gesirsbility of amending the ru.es
suitably has to be considered, so as to give notional
promotion from thedate on which the permanent vacancy

had arisen for the promotees 50 that they can have the

benefit of the year of allotment to which they would have

T = -t e i &1:- anyr dn whdmh
the vacancy had arisep instead of meeting in a later
year. In such a case the7direct recruits cannot
have any grievance for as per rules the selecticn com-
mittee has to meet every year for consideratiqn i the
vacancieé for p;bmotees réferablé‘;oAihat vear anﬁ'in
giving notional promotion by amending the rules the
promotees would get the piaces to which they are
entitled to if selection committee meets in each
year as envisaged in the rules, In such a case there
cannot be any feelino on the part of promotees and at
‘times mistaken one, that someone purposely manipulated
to push them down to the later year, -There will not
be any dispute in reéard to the date of permanent

vacancy available to promotees.f or the

vacancy ar i ses due to retirement,

contd....
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1" iJe. + in exercise of the said power, the same _auﬁ\y '

cﬁaiinagid. . »*
)

i34} £3 R=43 is senibr to a1l the 14 that were inpcluded

in the notification d=ted 16.12.1993. he (R-43) should be
sppointed with effect from the same date on which those

14 were sppointed for 1AS.

The zbove contentions were raised by the learned

L5

counsel for R-43 today: It it submitted that he could not

sppear earlier for hearing of these OAs &8s his name was not

bl dem bha moticae 11ed Wa slra=-Su _mancidarsd vhes rcantentinn

i & ii referred to by Sri VVS Rzo and &t such, they need not’

be sgain discussed. )

For thg purpose of empsnelment in the select list,
mere seniority in the cciegery of Deputy collectors slone

¢
is not the criterion. Grsdings will be given for all the
officers whe eare withir t%« zcne cf concsideration. All
"those whe are.'outstanﬁin.' will be plsced above those who
sre ass=seed as 'very gocd'; end those who were given the
graedinc 'very cood' are ylszcecd zbove these vwho were given
the crading *cood.* Furthar, & smongst each
credirg, the seniority is fixec¢ cn the basis of their
senjority in the catecery of Deputy Collector, Thus,
& junior in the cs&tegory oé Dzputy Collecter ma@y have § rankin
. of & senior :

higher to the ranking/ss per Select List, 3f the grading
of the former is higher tc the gracding of Fh; latter, "It is
ststed that the case cf. R-43 was.consicered for 1987 select
list ané he wes given ranking lower than that of R-12 because

the ¢grading of R-43 was less than the grading of R-12, But R-

wac shown as Sepnior to R-42 in the criginsl select list of 198

__ _-as R-30 is senicr to"R=-423_in the-cstegory of--Deputy Collectors

N0, PORE

aBGdn both of them hed the same grading i.e.'good'. As such,

this conten;ion'is not tenable,
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to each year. e sama ratio will not arise in the
i

Ly

vacensios £.zillaeble for direct recruits end promotess
in each year; It may be possible that the vacancies
for promotésa in @ particular yesr mey even exceed the
vacancies availabl'e for direct recruits in th.a seiri! year
for the ratio 12 only in regsrd to the number of posts
{ - Qyt rc=t in regadd to the vecancies, It mey even heppen

trat there mav not be even & sindle vacaency for & pro-
motee in e particuler year. B8e thet sa it may, the

Rule 9(1)of the Recruitme nt Rules makes it clear that
the promotees in any particular year cannot bs appointed
over and above the vacancisess available to promotees

&
which have to be dfermined on tbe basis that the promotees

e mi Tl mabk Amwam- A T mmdt AP e mmnmb den b eenbe

referred to in items § and 2 in the Schedule to the

Cadre Strength Regulations, As the appdintment of these
14 are in excess of the wvacancies availeble for promotess
in the relevanz‘;ear Qe held tﬁat the notification dated
15-12-1893 is illegel.
57. Sri v.,V.S5. Rao, lsarned counsel for R=-43 submittsd
as under :
i)  As the notification dated 15-12-1993 uas'iasued
for implementation of the judgement; of this Tribunal in

i S
the verious OAs referred to*ggdLR—i“and R-3 sre bound to -
implement the same, the asid notificetion cannot be
assailed on any ground;
i i1) The Central Government is having power to increase ..
‘ the cadre strength of any. Stet8 in consultation with_the .=
State Government in exercise of ‘pover undar Rule 4(2)&yv="

Lgnd when the caedre straength of AP State was increased

for the periods raferred to as per-potification-dated— —

e
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who was already appointedﬁon the bssis of his grading

- .. - _— e e -_-_Jﬂ;.L}‘JL-- el ma e e~ f P ~e A 4 F ‘
in view of the revision of select list, the s3id officer:

czhnot be even included in the revised se’l~ct lis?-nd i?

| ;
s such, he has to be considerec in the fJullowing year,

he has to be considered inthe following year/years’
|
even if he has cressed 54 yeers by the crucial date

for the following year/yQGIS.

Cn tha& bssis, thé yesr of ellctment hés to be

BIOTLGHTAL LWL LHIWEOT il wma v wm mlimn A e e eme - ————— -
. i L :

thé Judgement of the Courts/Tribunzle and slso for thosg

promotees who sre appeinted in the lster years, if it H
] d

is necessary tc assign later year éf sllotment, for the?
purpose of seniprity orthe bssis cf this provisicn. Ifi
cp the bzsis cf fixation of sericrity &s per this proviL
sion, it is found thzt if any of the jurior promotees MES
accomnodated in the supernumer.ry peste cregted, then tﬁe
promoters whe sre sppointed in the yecars later to the
yesrs in which the superpumergry pests were Ccreated, suéh
of the promotees appointeo in )lster yesres slso should be

given the dete of promotion that was given to the jun;or

promotcc who was appClnt§d in supermumsrary post in imqio-

mentetion of the Judgemebt. |
r

: ' - ! s

If similaer ameno%cnt is Qlt necess.ry_for;._._f

.
1
|

’ other 8tate%glso, the desirabilitywof making -an amend-- ".QE::{

I
ment in regard .to other} States also has to be considered. L

| :
g e ;-

|

|
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While con. © '+ | : the pcssible solution for
resolving the issue, - .ap submitted that when it is
neéessary to creatw ;ﬁ;frtw‘axary posts for implementaticrn of x'

the Judgement of the Triby.al/Courts, it is proper and just to

hsve g Seeming provisicn for creation ¢f supernumersry posts,

58, On the basis éf the srguments advanced,.aﬁd the dis-
cuseion of Judgement of this Trilunal ip the various OAs in
regzrd to the ccncerned 14 promotees covered by notificstion
Ceted 16.12.199° .- by way of incorporating thé,provision_ﬁor

smending Rule ¢ (1) cf Amendment Rules in the lincs referred tc
"Notwithstending anything contsined in this Sub-Rule,
in relstion tc the Zteste cof AP, supernumerary pcsts
are ceemed tc heve been crested in the relevant year
fcr sppointing the perscns recruited Under Rule 8 in
excess of 33 1/3% referred to therein for appointing
premotees notionaily from & date on which the junicr
in revised list wgs sppointed, for implementsticn of
the Judgement ¢f the Tribunal/Court, subject to the
cerdition thet the supernumersry pcests have to be
sbscrbed in the vecaencies arising efter the cdate of

cT tirr 0F thece piimerntimarzru oot o The vez» rFf
-

176tmant hes to be sesicnec on the basis of the
roticnsl date of appointment for those who are eppointed
ir. the superpumberary pcsts, for all purpese cther thap
fer sepjority. But for the purpose of sericrity ss
'amongst the promotees and interse between the promotees
erd the direct recruits the appointme=nts for promctees
hsve tc b= made &5 and when the vacencies arise for
promotees cn the basis of Rule 9(1) i.e, by ignoring the
supernumerary'pcsts, but by follcwing the other recruit-

ment rules,®

For the abcve rurpose,’ the gradingé/that were

- alresdy givén in the esrlier years as per the revised

list or the originsl list have tc be-adopted -if the szme -
is rot adverse tc the concerned officer without again
considering on the basis of the ACRs of the later years, if

the case of such officers has to be considered for the later

yeser for wsnt of vacancy in the geasrlier year. If an officer

O aie o e — e T
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59, The above ir .+ . ~: "¢ «g mode of solution

for resolving tpe iss: - > ihe basis of arguments

advanced for the BPPI {ci.n 8 i the respondents, and

g o yemen T
if judgments in thesk OAs referred to can be glimd
by adopting any other method, it is needless to say
that the same may be followed.

60. In the result, the notifications No.11031/10/93

AIS(2) Gated 15-12. 107 and P s s s

T 1993 ot Government of India, Ministry of

. Personnel, Public Grievances and Pension, Department

— Y asT quasned.
of Persnnnat r = - - i
The OAs are ordered accordingly. No costs /

el }‘rxc';r,
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