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0.A.Nos. 118/94, 542/94 & Ct.of Decision : 26-B-1494
' 543/84, .

i

i 0.4, 115/94L

i BE TUEEN :

-

1. Sutirtha l-attachzarys

. I
’ 2. Herish Kumsar ,
‘ 3. Dababratﬁ'Kantha

' 4. Ms. I. Rani Kumudini s+ Applicants,

. I
AND |

1. The Secr%tary to Government of Indis, .
Department of Persocnnel and Training
- : ; .
2. The Uniop Public Service Commission
rep. by its Secretary, Dholpur House
'Shahajahﬁn Road, New Delhi.

]

3. State ofi Anchra Pradesh, rep. by its
Chief Secretary, Secretariat,
H?deraqu.

e. RIajalingam
|
« Sri B. Sudhakar Rap

« Sri A. Madhusudhan Reddy
« Sri M. Tukaram
Bo Sri DoRoKo Sh&rma a
8. S5ri P. Sundar Kumer "
10. Sri K.V. Ramana Chary : :
11« Sri B. Krupsanzandam
12. 5ri D.Q.Rosaiah
13. 5ri G. Rajendra Mohan
14. Sri I.Venkateswsrlu
. 15. S5ri K. Ram Reddy _ . ‘ '
; 16. Sri C.S,Ramachandrs Murtty |
; 17. S5ri K, Sukhender Reddy
. ' 18. Sri.K.R.%/.Yaso Das
19. Sri G. Kishan Rao-
20. Sri P, Krishpaish
21, Dr.C.Uma Mallesuar Rac
22+ S5ri C, Umamaheswararso~ o L .
23. S5ri M.Veerabhedraish... _ - - =T
24. Sri T. 'Satyanarayane Rao e e
25. S5ri B.Venkatramaish = =~ '™
26. Sri K. Ambarish
i : 27. Sri V.M.Manohar Prasgd”
~ 28. Sri G. INageswera Rao
’ 29. Sri K.V, Subbarso . _ . . ___. L L LT
30. Sri Ch.| Sree Ramachandre Murty™ ~
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2. The Union Public Soryize'l:mmission, | |

rep. by its Secretaré, Uhulpdr House, I
Sheh jehan Rosd, #eu Belhi,

. e tma—

[
L]

State of Andhre Pradesh; rep. by the E | l
P o Chief Secretary, Secretarxet. !
Hy derabad,

| |
b 4. K. Rsm Reddy | . #

JR——

P : S. C.S.Ramachendpamurthy
- 6. K. Sukender Reddy
;1 ‘ 7. M.R.K. Sharms
T ' B. K.R.UW. Yesudss S
- "~ 9, G. Kishen Rao : 3
: ' 17. C. Umbdbnesni: s Rao T
Ve _ 12. M\ Vserabhadrdah
= 13. T1. Satysnarayana Rac :
. N 14. B. Venkatramsish o
s 15. K. Ambarish

. - 16. V.M, Menchar Oracadm

' 17. G. Nageshwar Rso «+ Respondsnts.

APPEARANCE 1 633:3230A.115i94) . |

Counsel for the Applicants : Mr. G. Raghuram |

Counssl for the Respondents :¢Mr. N.R.Devsrej,Sr.CGSC (B=- 182 2)

.f'r. d.FPandurengs Reday, Spl.,
counszl for A.P, (R-3) !

Fir, GVLN.Murthy (R—B) ;

XN - <.__\_w-.£\

: ﬁg. G. ﬁada the Reo (F- AI ?
(~3%{applicsnt in CGAR.542/ 4) &
1 (cppl’ cant in Dh...!fi3/g4)

"Mr. M, Panduranga Rao (R-22,23 &
26)

fir. J.Chzlameshar Rao (R-= 25)

mr. YYS. Rag (-43) ' i

QQ&VE:%\_‘Q1,3.S\¢}\S\\ N, —M—Sunender—Res ’
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| :

‘ CORA 5 ;
% THE WON'BLE SHRI JUSTICE V.NEELADRI RAD : VICE CHAIRMAN |

_ . - THE HDN 'BLE SHRI A, RANGARAJAN ¢ MEMBER (RDMNE)Sw "l Lo 1o,
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- 2. The Union Public Service Commissiorn,
rep. by its Sscretary, Oholpur Houss,
Shah jehan Road, New Delhi,

3. Stste of Andhre Pradesh, rep. by ths
Chief Sscretary, Secretarist, Hyderabed.

4., K.Ram Reddy
S. C.S5.Remachangdramurthy

6. K.Sukender Raddy e “
7. M. R.K,Sharma
8. K.R.W.Yesudas
g9, G.Kishen Raeprf
10. P.Krishnaish
11. C.Umamzheshuar Rao~”
12. fyVeerabhadriah

13, T.5styanerayans Rao

14. B.Venkatramziah

15. K.Ambarish

16. V.M.Manoher|brasadm~

17. G.Megeshuar Rao .. Respondents,
APPEARANCE : .
Counss)l for the| Arolicents @ Fr. C.Raghuram

Counsel Por the Rescondgnts ¢ Mr. N.B.Devaraj,5r.CGSC
for Belé&2.
fsr R=-3 Mr. O.Pandursngs Reddy, Spl.
counsel for A.P,.
for Re§ -Mr .GYLN.Mur thy

for F-20 -Mr.l.Surendsr Reco
Fcr R z1, -Mr.G.Vedantha Rao -
S0h 4%
£ &:).::':’2 1L BV Ie el e o -
for R-ZZ% ¥r.Je Chalemesher Rao
foy R=zb -Wr k.Ram Fohen Rao
L Por R=43  -Fr. VVYS.Rac
C.As. 5&2/94 & 543/G4,
founsesl Por tﬁé Applicents ¢ Mr, G.Vedantha Rao

Counsz1 for the Respondanis :
for R-1&2 : Mr. N.R.Devaraj,Sr.CGSC.

for R-3 .+ Mr. D.Penduranga Reddy, Spl.
counsel for A.P.

t)

for R-11,12&
15 : Mr. M.Pandurange Rao

CCRAW'

- THEPBN BLE SHR]I JusTICE v. nEFLADRI RAD : VICE CHAIRMAN s
THE HON' BLE SHRI R. RANGARAJAN - :—MEMBER—{-AOMN: }____,W____m__w_*-"
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Services tConditioné of Service - Residual Katters)
Ryles 1960 (for short 'Reiidual Matters Rules') and:
to quash the aamqyagi foria eonseqeentint direction
to commence theix probation of the spplicant in

IAS cadre from 16-12-88jg§signing the yeér of 5

allotment as '9384.

H | 0.A. 5¢3/94 |

ﬁ 4. Respondent Ro.éiyin O.A. 118/94 preferred

this O.A. claiming reliefs similar to the reliefs
claimed in O.,A. 542/94.

<

5. . For the sake of convenience, the parties |
. will be referred to as they are arrayed in OA 118/9¢.

\(ﬂ.‘-—“w—n i

6. ¥hile the four applicants ere directg of '
LimY, 36,0, SHowd 3y, Y i

1985 to 1982 batches, Respondents 44042 _and.the _._|

L A I B

1
impleaded respondents were recruited to the IAS under |

Rule 8 of the I.A.S, (Recruitment) Rules, 1954 g
(for short ‘Recruitment Rules') being promoted/aelected

|
from A.P.State Civil Service/non-Civil Service and i
for short they can be referred to as ‘promotees’,

N

i_ Te Under Rule 9(1) of the Recruitment Rules,
the nurber of promotecs recruited urder Bule 8 in ' |

each State at any time shall not exceed 33 1/3 per

l
: L
cent of the mumber of posts shown against iteme 1 and 2
: i
of the cadre in relation to that State in the |

= Schedule g to the - I.A s (?1xation of”C”’drethrehgt?ﬁE——-;

e -—--;-. T r— ———

Requlationc. 1955 (for short Cadre Strength Regulations'f

T T o b

E contd. ..
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118/94, 542/54 & 543796

&

JUDGEMERT

(as per'Sri Justice V ,Neeladrf Rao, Vice-Chairman)

CLA"“-{\_ .
It will be convenient to &e@e;:ao all the

three O,Az, by commor order. o

O.A,. 11

2.
this

/34

Pour direct recruft I.A,S, officers filed

0.A, praying for quashing of notifications

-bearinJ reference Nos.11031/10/93-AIS(1I) dated

25-12-43 and P.No.14015/31/91-AIS(I) dated 16-12-93

and for

direction to Respondents 1 t0 3 to forbear

from including in the select list of 1987 the officers

in exce
A,P.St3
I.A,S.

of offi
from in
the cat
of the

year.,

o‘A. 54

ss of 26 from out of the members of the

te Civil Service and from appointing them te
by the method of .kppointment by promotion
cers in eﬁcese ¢f 13 for the year 1987 and
crezrning the rumher of poste alleceble to
eqory of officers other than direct recruits

I.A.S. cz2dre of Andhra Pradesh for the said

2/94

3.
this O,

Respondent Ko.39 in 0.A.Ho.1f§79l'§fefeg?ed" o
referred
A, praying for declaring the above/twe

notific

ations as 1llegal and unconstitutional,

malafide and ultra vires of Indian Administrative

Service

(Appointment by Promotion) Regulationl, 1455~

(for short 'Promotion Requlationl') and I.A.8 (0ndre)

s‘;ylezs'l

954 (for shert 'Cadre Rules') and All Indies

contd. oo
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A
As alrea&y obrﬁr ed thri: even though 65 were

!
to be in the gone of consioeration, only 26 officers i’

were considered on being stated by the A,P.State : t

2 .

Government that .only-s-s had the en%ibility period %:
Gavde ~a S TAT LAY 1K fL-;.\eJ»M Lo 1w\.=m .
of service, But it wmay be noted that R.2} wiz, - |

FAP. fL-\'\,A_Q R\J; ‘u'
Dr- C.Umamalbswara Ree apd-R.i9; R 20 and avaamee-:ae )

R Y

-3

nnd four others wcre direct recruit Dy, Collectors

dx
1
i

and ell of them were appointed as Deputy Collectors

" MR
-

a8 per Oréanay Aat.alk N as &~ - ;

_ | o
Revenue (W) Department and they were posted to .

LYl e

various districts. As R.21 was posted to Rangareddy |

district, he could be sble to report for duty omn ’
‘_30-12-'78 while the rest of xﬁkt batch of dir-ect(, 3

recruit deputy co}iectors reported on varying dates I
NS N2 453
in January 1979, G.O.Rt-Ep3¢<43, Revenue (W) Dent.,
B-L g~

dated 7=3=F3 was issued regularising the services

of the above deputy collectors with—effect—from—iT=-
o LA—de B2 Tbactoe bighes vaadt LA Jovindy ST
varping dateq in January 1979. As the serviceg of
the junior cannot be regqularised from & date earlier i
to the date of regularisat-ion of the senior, the 1
date of regularisation of the junior was given as k
the same date from which the serviceg of the' !
senier w:;:‘\regu}arised even though the junior i
- joined earlier. As R,21 was at Sl;!b.4 and as Lo
- Sri R.Sund.er Singh who was at §1.No.2 joined on
18-1-79, the services of R,21 ﬁere regularised
with effect from 18-~1-79 even though he joined on

S .-.,j'
-30-12-78, ‘I‘hen R.21 .geém filed Representation - .. .--

_‘r_.-:‘#il———-
—e - e e ——— . e (/t— S S ..‘l...- -
T Petit:Lon Ro.9173 of 1987 on the file ef—-A.-P Aémn e
(t~ ok $TAT) I
Tribunal praymg for déclaration that *he' completed I
8 years of service for inclusion of ‘his name for .. = welien

contd... 1




The . . .. af the officers referred to under

% items 1 g1 2 of Cadte Strength Regulations in regard
p e e Al
; to A.P,State for 1987 was 242 and on that basis the

)
posts. beﬁaq #illed by promotion and selection under

Rule B of the Recruitment Rules uzse arrived at

2L )
41: The anticipated vacancies for 12 months tm w0

»E&gﬁfﬁ to selection committee which met in 1987 were

“ound to be 13 in regard to A.P,State. As per the
extant rules the officers who have to be considered

t vaere S times the number of vacancies and hence 65

Joo A
officers ht#eL?o be considered for that year.
The officers who are eligible for consideration for

promotion/selection underFule 8 of the Recruitment

t

Rules have to complete 8 years of service in the

category of Deputy Collector as or 1st January of
. Ao U
“* -2« 4m whirh the selection committee meets.

As only 26 officers completed the eligibliity p=s«v~,
all of ther were included in the zonec of considere-

tion and as the select? list has to be prepared as

per extant rulee for twice the pumber of the vaczncles
all the 26 were included in the select list and their
rankings were given on the basis of the gradings

and seniority in the category of Deputy Collebtor.
N oS L T Ao
On the basis of the said select 1ist, R.4 to B&d-and-
FYN VWOV POl [ AR Y

Rv21 were appointed w&th—vary&ng dates and the

appointments of R.11 to R.14 and R.2]1 were with

effect ffom 16-12-1988, As -there was some engquiry

against ﬁhe officer who was at serial Ro.13 in the
s o Spgﬂigzé . was not appointed, sri Ch.Sriramachandra - -

Marthy who va!\at Si.No.14 filed O.,A."223/89 — _ -~ ~7°~

seeking his appointment on the basis of his empanelment 9

e olrrhalte AT premd it ol S S S YR T
Do &*i{nyklﬂ £erjtheftath~vneancy a-é he was appof:::g vitb effect I

from 16-12-88 in pursuance of the orders in the said

5Qﬂ£77vho Ltk o Al oubs
O.A. Jﬂu&qmmea%fzzefemoq&van dismissed by the

Bupreme]couxt.

contd. ..
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obssrved therein that 't Ls os.en for the applicants
to challengé the selections made in the evant of their

. - succeeding in the representztion. petitions filed
t before the A.P,Admn, Tribunel end thay are declared
to heve 8 years of service of the category of Oy.

1 ~ P

Collector &s on 1=-1~57 end/or that the rulss ere

relexed in their fzyour by the State Gouéinméwt.

) 90, By order dsted 22-3-88, R.P. 7193/87 filed

DY FRedli UHELIELI WOD GLIDUWOU SiIU WIGL DUy tew irww wgQ

élso considered for inclusien in the select list of

«

1987 &nd he was empaneslled st S1. No. 12 as already

refaerred to.

1. © R.Pa, 7194 end 7311 of 19B7 were 8lso disposed

of slongwith R.P. 7193/B7 by common proer.. 1t wvas. ___
held therein that G.0.Ms.No.493 Revenve (W) Department

dated B-4-B2 regularising the 8ervices of the

oo, T G35 Ny =
patitinnsrslthsrein is illegzl and eccordincly it wes

~

segt eside and it wes held thst the seniority of the
direct récruit deputy collectors had to bes reckoned
ercm the dste of their appointment (i.e. the dste

of order of appaintment)..‘The-respondents.therein

- ‘ vere directed to consider yelaxation-of—therules-in - —

i .- -- 7 .-favour ofrbetiéfdhérs 1ﬁmﬁﬁiﬁos.7194/82r3565}511/8ii;;fi:

and for inclusioh of their names in the select list of
IAS for 1987. Thareupon G0.Ms.No.500, revenue (ServicefT
Dept. dated 31.5.90 was issued regulsrising their service
i ' with effect from the date of issue of phéir appointment
order viz., 29-12-78,

/kb/ ' . ‘CDntd..-n

i i e S5 Y




preparatich of -i+:. i for sppointment to Indian

: . A 7

Admn.-Service Por #re yrar 198?'. R.20 and R.,22 to 28
A= :

and sgm»aolthers. filed R.Ps. 2194/87-end 7311/870_4\

sIRTNLYR s-ra-v
‘Lpraying Por declerstion that "they yere daemed to heve

completed years of sgrvice for inclusion of their

names for preperation of th sglect list for eppointment
to 1.A.5. § . the yesr 1987%. B8y way of interim or ders, -

the A.P.Admn. Tribunal directed that the casas of all

in the select list of 1087, B8ut ths same wgs vyacatec

when it wes argued for the respondents thet the R.PJR.T,

had no jurisdiztion to issue such & direction.

R~
9, Re2844 R.28 and tuo others filed O.A. 7EE

of 18987 o ths file of thie Tribunel preying for a
decleraticn that the action of the respondents in
not considering their names for inclusion in the

select list of I,A.S. for the year 1987 is illegal,

arbitrary and-far fur ther daclarétion that if for any
reason it is considered that they do not have B yEars

of aarvicé. they are entitled-to the séme'benéfit -
that has been gxtended to gimilar others in the

years iQBB, 1984 and 1985,tuhersby tha government

has granted sxemption of ru19S:fﬂfﬂbﬁiﬂgﬁCBnSiﬁpfﬁdt:;:::
in the respective éeléct 118£s duly relaxing the

relevant sgrvice ruls s, The sﬁue uas drismssad as

pre-mature by order dated 16-12-87. But it uas also

/V,/

coﬂtd...-




‘g, -
v, , i "‘s‘
L { Mapt. BRel? gnd R-42 wuaprs -~i4 to have been included
. - .
) in the 1991 list,  ‘ihoy we:s appointed to the I.A,S.
i 4
on the respective dueteg on which the vacancies had
! srisen for promotees. .
14. Rs psr the extant rules, the year of sgsign-
ment to be sllotted. to the promotess is four years
1 prior to the year of sppointment. In view of the
) revisad select iist for 1987, these respondents .
1 ctlaimed that thsy have to be given the date of their
i . appointment as 16-12-1988 as they were placed sbove
' Sri Ch.Sriremachandrs furthy (R.30) who was given
. t0-iZ=pb 85 TNe dste OF appointment, 1If it were to be
4 .
.o so, the year of allotment for them is 1984, while

on the basis of their gctual dates of sppointment for
IAS as per the leter select lists, they have to be

essigned 1985 or later year depending upon the.year of

e et e v - LtEvavcUu ViwELS W Sppulnuiie]iL YEPE
not issued to them in pursuance of the revissd select
list of 1987, they made reééeéantations. But as
there yere only 13 vacancies for which 1987 list wzs
preparad, snd as all those yacencies were filled up
from amongst the first 12, and 14 in the original list,
this Tribunal wes movad for clarification in MA.958/93
in RF.1268/95 in DA.354/92. As per common order dated
20-12-93 in the 2bove and CP.71/93 in DA.20/91, a
Bench of this Tribunal observed as under:
of the direct recruits and 14 individuals uhb‘
ware promoted ac a resSult of the judgement of
the Tribunal, it is for the concerned authori-

1

4 _.tiss.to examine the same in accordance with-the-— -
. .. - T extant rules end teke e fair and just decisivm -
{

‘J

i

as deemed Pit.. It-will not.be_proger_fot’ thlsn_'_;
Tribunsl to give directions on such matters ~ °
particularly when all the concerned parties

are not before us,”

s ] - {The said order wyas passed after the impugned-
"notifications dated 15-12-93 and 16-12-93 vere
issued).

-

7 CONtSssees
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12. Then Responden:.” iné - ..jpondents 22 ¢to 28
and some others oé:theix «wtch fried O,As,20/91, 206/91,
354/92 aﬁd 386/92 before this Fench praying for
eonvenin& review D,P.C, for consideration of their
cases fo enclusion tn of their names in the 1987
eelect list as they were all eligible by 1-1-87

\5‘_,\_,1'\}
é@f theiz services sore regnlarised vi'h effect -
from 29 -78 Whea ¢ services of R.15, ~é&§47*ﬂ“18

a3 R, 19|were 2150 regularised in the category of

T uSpuly GULieCTur ITOM B Uate eariier to 1- 1-79, <4 b~

GCATQ 9,(1
R 15 €filed O.A, 1026/90, R,18 and 49 filed OA 840/92

and R.17 filed OA 847/92 praying for convening

the revie# DPC for consideration of their names

for 1nc1upion in the 1987 select list, In pursuance
of the orders therein the review select commitee

met on 25-9-92. When R.42 filed O,A, 913/92

e —— -——— ke W T e L‘;\’ULG-
risation the cadre of Dy.Collector was fixed on Y
date ezrlier to 1-1-79j the same was allowed on
13-11-92.| Then the review committee met on 16-4-903,

|
Basing on \the gradings and the seniority in the
i O..«\AL /LL\\/ ~ .

LY RS -tm.n-\-._. - -

above R, 21tand R.22 to R.28 were placed above R, 30

in the revised 1ist prepared on the basis of the

assessment at the review commiteed meetings (Rsron o Sbd
tD{LM m“clhwuw—-QNQAhHJQIlﬁy.Lnﬁ nﬁhtyhl)
13, it may be noted that R,15,am& R,16, R.20

and R, 22 uére selected as pef 1989 select IisE;

R.23 ¢o R.és were selected as per 19§q~}ist;amd“*"?—“”—Tf*=
R.18, R.19 and R.26 to 28 were selected as per

198D 1ist, When they were considered for respective

years as bj then the review gelect committees Aid not

{7~

contdeeas




Post Ro. From
1 16-12.83
2 16-12.83
3 16-12-83
4 16-12-.81
5 16-12.88
6 16-12-88
- 7 ) 16-12-88
8 Tt 16-12-88
9 i i6-12-.823
10 16-12-83
.. 11 16-12.82
12 : 16-12-88
13, 16-12-.823
i¢ 16~12-88

The total suthorised strength of the Indian ,
Administrative Service Cadre of: Andhra Pradesh
be Seemed to have been increased correspondingly

for the above periods."

In those 14 Supernumerary posts, R.15 to 20 and R.22 to!

(Recruitmen

To. -
22-08-90
27-11-80
10-06-93
30-06-93
04-06-93

02-12-90

19-12.90
19-12.90
29-08.91
06-11-91
13-11-91
10-03.92
10-03-92
15-03-92

28 and R.42 were appointed to the IAS with effect

from 16-12-88 (vige notificationvdt;'16-12-93).

ebove two notifications are asseiled in these O.As.

17, ~ The contentions for the applicants are as

under:

The notifications whereunder the dates of regulari-

' 7 —on the ground that the applic

they are—witinrea, - -
X~ o

ts and .

Bation were given to the concerned respondent s
cadre of Deputy COIIectof”“hageéisjbé:igla;ﬁ;;WBTi?’f"fﬂ

ther similarly
situated officers were mot given notice.enizhence

contd,...

The

) | .
, : headiing "&néhrs Pradesh® the numder of posts shown |
% . against item nuwiber 2 £o Xiw be £
e and selection 4n accordance with rule § of the
" Indian Administrative Services
- 1854 shzl) be Gesmed to have been increase
_twelve for the following periods:

11led by promotion!

]
3

t) Rules, !
d by *

o
o
‘ )

i
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15, When the direct recruit IAS of Ttuerr .1’ ocated

to A.P.State apprehended that the responfent: roierred

to above were going to be given appointments §or IAS
with effect from 16-12.88, they made representétions to
Respon&enﬂ No.3 on 29-4-93 praying that without hearing
them no such order of appointment should be given.

" Some of tHe direct recruit IAS off . ers £iled 0.2,

457/93 prinng for a declaration that R,.3°s decision
contained in letters dated 9-3-93 and 26-3-93

to the ef Lct that those who were included in the
ievised se&eg} listtover andabove Sri Ch.Sriramachandra
Murthy iﬁéﬁé?ﬁe given appointments with effect from

16-12.88, waillsﬁal and for a direé;ion to R.1 to R,3
to 1limit tpe recruitment of promotee officers of

1487 selec% l1ist to 13 and foﬂother consequential
rellefe, The sai& 0.2, was disposed of by order
dated 5—5-53 with a direction to R.} to consédsr
dispose of the representations of the applicants
therein ir accordance with law. Then again,

representations dated 12-5-93 were made to R.3 by

direct recruit IAS officers,

16. It is stated in notification dated 15-12-93

{Annexure-I) that it was issued in exercise of powers
conferred Lnder section 3(1) of All India Services Act,
1951 read with Rule 4(2) of IAS Cadre Rules and

Rule 3 of All India Services .(Conditfomsof Service
Residual H%tters) Rules 1966. Para 2 therein is

relevant and it reads -as unders —w="-= -

"In the Schedule to the Indian Adminiatrative
SBervice (Fixation of Cadre Strength) Regulations,
1955, as wmended from time to time, under the

= L
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(11) sri éh.ﬁreﬂrmmaghandra ﬁurthy (R,30) _
was given appointment with effect from 16-12-88 in |
pursuance of ofder of this Tribuﬁal in O.A. 223/89
and the.appeal thereon was dismissed by the Suprenezr

Court. It 1s not open to this Tribunal to review |
¢ 1

]

|

|

either the: judgement Iin the sald O,A, or the other
O.Asﬂ;og_agprésentation Petitions referred to. ﬁ -
(111) Xt is not mecessary to issue notice i
" to the applicants and other similarly situated offic%ré

“because issuzl of notificationy dsted 15-12-93 zmit |,
i

is an act of subordinate legislation., Ko notice
needk be issued to t:;t:éeefore issuel ?of notifi-
cation dated 16-12.93 for 1t is a case of giving
order of app:intﬁent on the basis of thelr empanelmeét
in the revised select list for 1987,
19, It is submitted for Respondent No.3 that P
this Tribunal was approached for clarification in

, regard to the implementation of judgments in @a&nh-ﬁ-ﬁ
Ay 3]as A NIV s G AN Y 0 e X
Nz Hos, 71-end-32-0£-1993, it has become necessary for t
the Central Government, after consultation with the t
R.3, the State Government, to issue the impugned X
A &»pkm-.q:'ﬁ R S R T A - T AT L3 SN TR ¥ hu b—‘}f‘xa.j.
notifications dated 15-12-93 and 16-12-9%& was

stated in reply for Respondent.3 as unders— .. ... . ...

"Both thepetitioners and therespondents are |
serving in the affairs of the State, and as such,
the State Governmént are equally interested in
the prospects of bpth the groups of officers.:
However, it is a_fact that on account of . I
‘  étédrion of supernumerary .posts,_the #mumber of —
T T T - persons allotted to the year 1984 from-the. .. - ..
. State Civil Services has far exceeded the ‘
number of vacancies available then, Even
though the Central Govt. have the power to
create supernumerary posts, creating a large
number of supernumerary posts-which—ie likely !:
toadversely affect theinterests of the direct
recruit officers, maynot be appropriate solu- *
tion to settle the inter-se seniority disputes

ul ! 1%

contd,...




g }ffriii? The orders in the Representation ?etitiéif
Fos .2 %2433, 7194/8% and 7311/87 of the A.P.Admn.
Tribungl kn% the orders in O.As, of this Tribunal
are not binding upon them as they‘were not parties

to the =aidl proceedings.

(iiL) As per notification dated 15-12.93
the strength of only promotees was increased anA

as such {t Ls violative of Bule 9(1) of the

Recruitment; Rules, There cannot be any relaxation

of recruitment rules in exercise of power under

|

Rule 3 of Residual Mstters Ruleg, As there were
~only 13 vacancies for the relevant period for which

1987 select| list wag prepared, more than 13 cannot

14 more werg ap>ointed gs per notification dated

16-12-93 besider 1? who were already appointed

|
for those 13 vacancies as per the original list,

notification Gt.16-12-93% {s violative of Rule 9(1)
of the Recr£

ftment Rules.

18, It &s urged for Respondents 1 and 2 as under:

(1) As per notification dated 15-12-93 while

14, there is corresponding increase in total strength

and it ieang that the strength under items 1 and 2 o~34 --
of the Schegule to Cadre Strength Requlations in

regard to A,P,State is alsy correspondingly increased

and thus it is not violative bf Rule 9(1) of the

. Recrui tment| Rules. The issual.of the notifications - —

] _ dt,.15-12-93 and 36-12-93 canfiot ‘Bé heéld as arbitrary

for they we#e issued for implementing the judgments
’ - TS oftg, _ .
of this Tribunaliqmgﬁs.{logs/QO, etc. referred to above, - —

=
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N7 e 1

for the veczncies pertaining to 1988 gelact 14 st

and sccordingly they yere nNot epcointed im the anta |
year snd these two spplicants were eppointed wvith

effect from 28-12-1983 enc 4-1-90 respectively whils
tho se who wsre 1ncluded in the notlfxcation dzted,
16-12-93 vere cons;dersd Por later years and- they

were given appointments uith_e?rect from later dstes.

It cannot be gteted that this Tribunal gs per the

‘fudnemente in ceeiana Ao

¢

i .

consider their cases without refersnce .to Recruitment:
|

Rule 9 and Cadre Strength Requletiont with reference

to A.P.State. These spplicants are not bound by the

judgement therein as they wsre not perties to the sams

hs admittedly the officers et Sl.Wos 7 to 14 in the
notificetion dated {5~14-7$93 in R-20 ang R=-22 to

R-27 are juniers to thes: asplicsnts in the coighe 1
of Deputy Collector, zng a: they could not be t

. . . X i
abserted in vacancies pertsining to select list of '

18€7 eyen though their aoredetion was given as- 'yery

good', while in regsrd tc theze two applicents it |

- - —— e A J.AUU’

L

-
and R-20 and R-22 yvere actuelly included in 1988 :
oo N . — e \ }

select list below these two applicants and hence

prejudice will be_ceused to these appllcants if 1
ey .
- their app01nts are also not advanced to 16-12-88. ;

The above are the sum_and substanpe - -— *

of the pleas and: contentlona_from“fhase_xuo

appllcants. The lesrned counsel for the applicants

pv 4

- contdese.
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tmcng the promotee officars, We pray

the Tribunal to decide thecase in the
light of the above background and with
reference to the rules on the subject.”

20, e learned counsel for the applicants in

J
OAs 542/04 and 543/94 submitted that the ‘officers

whose naes we re ir:7luded in the potification dated

1)

-

16-12-93) cannot clz.a any benefit over and above the

benefit which they could have if their cases were

GAWNIDAUT LIS Bl & rwf v - - — - - - - _

were eligible for consideration for select list of
1987 and even if their names were included in the
select list of 1987, they could nct élaim%ppointment

over and above the vacancies which existed for that'

year, As there were only 13 vacencies for that year

and g8 there was no controverey in regard to the
fil'St 111 O the 118T, TWO MULET ¥OwCileliTo wisay

existed gnd hence the £irst two in the list of 14
in notification dt.16-12-93 could be ebsorbed for
that year provided the appofntment of R.21 and R.30
could be set aside. Then the remaining 12 hsve to
be considered for the vacancies in the later year.

But as these two applicants were also given gradingg

as 'Very good' for the later year viz. the select list

Py € Ang Yoboved &
the remaining 12

of 1988 |and as 2 in the notification

dated 16-12-93 are admittedly juniors to the; two

| .
applicaits in the cadre of Deputy Collector, and
even

even assuming that the gradings of those 12/for 1988

CEN DB MNTLIU A VYOLY YUV, - wilS] Wit seww &= = —oomme —— ————

contd....
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CAs misusuv° 1 -

. Ty
thea ere pleced above R 21 who was at

in the orfiginal 1list,

L]
i - for promotees in the relevant year, even

. hen

Lot e considered by xe@i@w‘committeee and ?s the-gradi%gi
| of all those 14 vas ‘very good’ end‘ES the gradiég
from S1.N0.13 1n the original select|list of 1967
was found to be gdod', the names of these;14-wece

inserted above aeri!ﬁl nurber 13 in revised select

L___....- - m//)q,\‘—v-\

l.No.lg

h5 _ ' 22, The main contention for the applicants 1n}
. - i +

, 4
O.A. 118/94 iz that as only 13 vacancies were there

. o, ’ !
revised select list should not contain more than 26
and the names of the excess should have been deleted

from the revised list and only 12 should have been

appointed from xke &uwxx out of the revisel list

for the sald year and the rest should be considered

for the later years so as to be consistent with

-

e e ) L PTTEREY

L3

T VN T

Rule 9(1) of the Recruitment Rules. “The appcint-!
ment of 27 promotees for that year caueed prejudice
to the 1985 direct recruits as there will be 27
bromotee officers 1nstead of onlv 17 mea——to- -
23. | The firet and foremost contention for the t
‘applicants in OAs 562 and 543 of 1994 is that as
they too were considered and empanelled|in the

original list for 1987 and aa fxa=m they were not

sk ¢
given appointments in the said’ yearkand if the

[ ST B i

X/ . - ._-‘Lﬁx‘._ .- . ) . I. ‘

government could creaté supernumerary posts to~

B T i iviind bttt --..",-

= - T ' accommodate these 14, they can even create supernumerary
M UV A3 5"‘4.‘ i(“u\o_,___s S “\‘\i‘\\ .
posts to accommodate thequalac/and in any case

contd..cee
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in Oas Si? and 543 of 1994 and R.:i &lss urged that

the judg snts in R.Ps, and~O.xs. are per incurium as
they are Pot in accordance with the rules}and they

are not bbund by the above judgments as they are

not part%es to the same, S

21, ft is pot in con:ravo oy in regard to the
followin& pbsitién-oh_the basis of the extant rules.
!

yfule 9(1) of the Recruitment Rules lays down

_ that thﬂ_number of persons recruited under Rule 8

in any %tate or group of states shall not at any

- =% 4 /2 war rant of the number of those
posts that are shown against {items 1 and 2 or the

cadre in relation to that state in the Schedule~3¥ to

af the #adre Strength Regulations. On that basis
~the posﬁs to be filled by promktion and selection

as per%he Recruitment Rules in regard to A,P.State

VGUrinQ the relevant year was ascertained as F.771°

Basing jon the same the vacancies zvailable for
promotees for that year were fixed at 13, There
could be 65 within the zone of consideration-But
as onlg 26 A.P,State officefs (S€S and non-SES)
were fLund to be eligible as on 1-1-87, the cases

of alﬂ those officers were considered for inclusion

in th% 1987 select list. As the number of officers
‘ that dould be included in the select list was twice

the n?nber of vacancies, all the 26 were included
) e

Tt v —®—iukan_ar per the directions- =
of this Bench in various O.As., the cases of a

the 14 referred to in notification dated 16-12.93

b'd

g

contde..s
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yser, and they -may not ‘even-have “the- chance-of - -

'

'rxght of seniority over the diract recruits. As

S SARIRE I A SEE S
Now if &t : :ning rf time this dimit Fs-akceaded.
direct reci.its mey have & Just cauﬂegi&r complalnt

13
and it may perheps be held that to the extent of the

excess appointments by promotion ars mnvalld and

h
| : E
confer no right for senzorzty ovar thf dlract recruit
ne eiioauy wuadgrveo, Tng vscangcies uh*lcn JJere ascar-E
;
ﬁ

tainad for'promotaas in the releuant year were
_,.;- } .
onxy *3 and on the baszs of the aboua obseruatlon

in the judgement of ths Supreme Court, the promotaesl

in regard to the excass appointments cannot claim i

i

per extant rules the yesr of allotmsnt for the girect!
recruits is the year following the yéar in which

the competitive exémiﬁation-uas conducted for
recruitment, while thé year of allotment for pxamo%ee
is by assigning the yeer four yeérs gerlier to e yes
of appointment, and yeighteoe is also provided in cazse
thElIEngth of serv;ce‘of'tﬁe ﬁromoteefin the cagre’ofl
Deputy Collector 1is mére tha {2 years.- Thus, 1f é

promotee with service of less than {2 years is

s ]
appointed in 1988, his yeer of allotment will be
{
19@4. 1P there is execess in appointmeﬁts in regard
to the promotess, the excegss havse to'bé_considared'

o LT _ :
for leter year/years and then their year of appnintme%t

X t v
will not be 198§ and it will be 1983 or later \e.—
depending upon the nu@ber of uacancieséin the later

year and the grading ;hsy'may get in the later

prumotlon in the 1ater y8aT’ -1 sEHldEs in the
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Thus the increase in the cadre strength can be in
exercise of power under Rule €(1) of the Cadre Rules|

Rule 4(1) of the Gadra Buva- v=-o — - 2= - 7]
reads as followss ;

-‘*The strength snd composition of each of the |
cadres constituted under Rule 3 shall be as |
Getermined by geculations made by the Centrall

. Governmant in consultation with the State Govern-
ments in this behalf ané until such requlatiohfis
are made shall be k& as in force immediately |
before the commencement of these rules,”

Rule 4(2) empowers the Central Government to alter

.the strength and composition of each such cadre in

consultation with eha oo = . :
Such assessment has to be made once in three yeaxsj%nAr

amd it does not debar the Central Government to

such
assess the strength and composition of each/cadre and

alter if necessary even before the expiry of three s
years &S can be ns@ederom Rule 4(2) of the Cadre

Rules. which is as follows: . . - |

*The CentrzlGovernment shall, at the interval |
of every three years re-examine the strength 3
and compositicn of each such cadre in consul-.
tation with the State Government or the State T
Government concerned and mey make such alterse
tions therein as it Geems f£it: I
Provided that nothingin this sub-rule shall |
be deemed to affect the ppwer of the Centrsl 3
Government to slter the strength and compositio

of any cadre at any other time:

prOVided s ceow . b

27. Item 1 in the Schedule to Cadre Strength ‘
Regulations refers to the numberof senior posts 3

in the concerned State while item 2 thgrein is {

s
o ———— i P U U g S

Cent;al deputation—uhichmis;at_lq_pex_pent;ofthenwu=~4¥f;t
' ‘ |

senior posts, One third of the items 1 and 2 are h

available for promotees uhile the remainlng 2/3rd out

Conta.-..
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I 4 OV
orade of -Deputy CQllector get &hemsemg‘grading in tha
latzr year. The inter-se seniority betusen the direc*
recruits snd promotees of the gémﬁ year of allaotment
shall be‘fixed by placing thépromoteas pelou tha
Wl)c:\.»-)\"'.a——‘-'-—q e

direct récruits.. Thus, if_excess promotess asre
appainteé in 1088 aﬁd—iﬁathaia_appninxmsgés sre

held &s ¢slid, then thay have to be ~z8ign d 1984
8s the year of sllotment, é;d éhey uili bé nat;;ally

epnior to 1985 batch direct recruits yhile such
excese promotees would be juniocrs to 1985 batch

' direct rgcruits-whgklfhair appointments to the

extent of excess are nat in accordan?e vith Rule 9(1)
of tﬁe Recruitment Rules, and if thsy are appoinfsd
in the iater years  they would be juniors to direct
recruits of 1985 batch., The same follows in regard

to the direct recruits of the lster years also

!
B b maldmn bbmemn 4 A

enrme nthore wnna Alsn -aonointed
for IAT for promotee vacancies in the lster year,.-

Hence the guestion arises as to the validity of
eppointment of these 14 in the relevant year yhen
those sppointments gre said to be in excgas of the

vacancies gvailable for promotess.,
t

26. + It is urged for these 14 promotegs that it is
not 8 case of excess promotion in 1988 as they wers
accommodated in the supernumerary posts crested by
increasing the cedre strength from 1988 till they

areé sbsorbed. But the preamble to cadre Strength

Regulations reads &8s under:
.t .

o —

- P

*In pursuance of sub-rule (1) of rule 4 of

IAS (Cedre) Rules 1954, the Central Government
 in consultation with the Governments of the
States concerned hereby makes.tha_ fallouwing
regulstions, ,... " )

i

contdeeee
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. posts referred to in items 1 and 2 of the schedule

. g

merely referzmﬂ to the wvacancies available for
aX YO
promotees and direct recruits from posts covered by

T S o
. .

items 1 and 2. Hence {t 1is reasonable to hold

that in exercise of power under Rule 4(1) of Cedre

Rules. the PE%&@ﬁéh number of vacancies available ;

- _— a —— —_—  ———— - ———— -

cannot be altered without either amending Rule 9(1)

of the Recruitment Rules or without altering the

to Cadre Strength reéulatioﬁs. Thus, it means thét

the ratio between the promotees and direct recruitsh

from out of the posts referred to in items 1 and 2 h
|

in the schedule to the Cadre Strength Regulations tgp(.o-\h-\l-

buoib&hJ
without amending Rule 9(1) of the Recruitment Rules<

29. The impugned notificationx dated 15-12-93 F-
e
does not refer to Ru1e9(1) of the Recruitment Rul s{

Hence it is & case where the impugned notification

dated 15-12-93 was issued without amending Rule 9(1).

'r
|

|
|
¥
|

of the Recruitment Rules,

30, | It is a case of slteration pfthe nunber of

posts referred to in items 1 and 2 glso,and so it

is a case of total increase of 42 posts in items 1 and 2

and 1f so read there is corresponding 1ncrease of
' |

i
dir8ct recruits also, énd'fhds, it is a case of )

increaxing the cadre strength..as per _the impugned - .l-:zw.

notification dated 15-12-93 without- affecting“the

————— — 'l‘.“

- ratio of 1 t 2 as between the promotees and direct h
teviuats 1o rcgaru w0 pOStS in 1tems 1 and 2, contended

Jc{./

|
contB.... |
' ¢

. e et o



::XF/

T e e
P . 2. — e

s i items 1 and 2 and the posts at items S to

are ayailagle for direct recruits. The total of
iteus i?:; is ref;}tea to as total authorised .
strength, The number of posts fax available to
promotees is shown at item 3 ,while the number of
posts out qf i{tems 1 and 2 available to direct
?A‘shown at item 4., _ 3

=

recruits .

28, Ruié'4(1) of the Cadre Rules refers to
strength angd compbsition of each state cadre or
joint cadré. The ratio between direct recruits

and promotees is as per Rule 9{1) of the Recruitment
Rules, The strength referred to in Rule 4(1) of |

the Cadre Rules is the total authorised strength
and tne COlTpOSJ.thI'! fereyricu vw l—ll:&c&‘&: A wAs

be held ==z 'distribution amongst the various
{tems refzrred to. But sher items 3 and 4 are

separately [referred to in Schedule to the Cadre

Strencth Reculztions just to indicate the number
of posts ajailable for promotees and direct recruits

respectively from out of items 1 and 2 above  and

it is not é case of shoving posts over and above

the posts eferred to under items 1, 2 and 5 to 8.

The total authorised strength is the total of items

1, 2 and 5/to 8 of the Schedule. Hence when 4(2)

refers to Ihe alteration of composition,it refers -
to alteration of ftems 1, 2 and S to 8 of the said
schedule apd it cannot be stated that it refers

to alteratio:jgékltems 3 and 4 also,for items 3 and 4

2. shror
_.do not refér to &q‘creation of postg,andﬂthey“;;;:zzszﬁzzr

i Contd.-.'-.
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when it is susceptibie of two interpfetations; thé

31. It was stateé for*these 1¢ promotees that’ ‘

interpretation vhich makes it valid or the inter-ﬂ

pretation which aavanc the object of the notifi-
cation/legislation has to be preferred and as such

Lthe same has to be read ac corresponéinq increasa’ -
i? and 4 also of the said ‘

schedule, But it may be noted that it is & case |

G s e ewpeaaE AT 4 TEMNS L,

qf emeqdmﬁgtLgiving retrospective effect, Of courée
. ¥
section 3(1) (A) of the All.India Services Act, 1951

giee makes it clear that the power to make rules '

conferred by Rdle 3(1“ shall include the power to
give retrospective effect from a date not earlier

than the date of commencement of that Act. But !
/Yro/lﬁd :
it also ouggcg§s that no retrospective effect shall.

N . ¥
be given to any rule s0 as to prejudicially affect

the interests of any person to whom such rule ¥

S -
may be applicable. It is already cbserwed that !

L e e “ sw=ic=T3 prejucicially
- - t' . .

affects the direct recruits as 1t affects their

seniority for they will go down bwlow thelr junior

promotees who are now brought above them by the

impugned notifications.;uIt:eled-effecte the . . R

interests of the applicants in OAsS542 and 543 of 1994

Frgr 1
as but for the impugned notificétion.-izLof these

promotees 1f not—etl—the 4 promotees—who—vere wle o

N I dods
appointed 1n-thecfaaca*Iite?‘tﬁ‘tho=ye§r“6f'E;@Eint=f¢r“f:“

_ment of these two applicants are bgizq bl‘ought e

above them, Hence the impugned notification which

7%

- % -

farpl e — s - -

corttd‘....
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the learnéd counze o * -3e 14 promotees&_ It

%

is convenkent to r >¥ 3 ‘n to the relevant

{para 2)
portiona:in the said neiification to advert to

thesaid contention,

| .
"Tn the Schedule to the Indian Administrative

service (Pixation of Cadre Strength) Regula-
tions, 1955 as amended from time to time, under
the heading "Andhra Pradesh" the number of
posts “hown against item nurber 3 to be filled
by or¢  tion and selection in accordance witu
rule L of the Indian Administrative Services
QRecruitment) Rulee, 1954 shall be deemed to
have been increased by twelve for the following

Qeriods:

[ b o4 Xx xx
xx XX xx

&he total authorised strength of the Indian
2dministrative Service C=dre of Andhra Pradesh
ghall be deemed to hzve been increased

above peidioslv {emchazis supplied) for the

The argumentg for these 14 promotees, thUs, i3 wuo.
: R

when the figure 7 in {tem * ol the Cadre Strength
; * -

Schedule is enhanced to 88, Y corresponding

: -~
increase in item 4 by 28 and 20 in item 1 and

| L._.J_ ’
12 in item 2, have tobe {nferre? anéd the corresponding
{ncrezce in total authorised strength by 42 also A=

1
to be %nferred. But the contention for the

applic?nts is that it refers to.corresponding

increafe in the total authorised strength and so
- — 4

it is a mere case of increase of total authorised

strength by 14 and thereby it cannot be inferred
\ Liv, aenp Wt Tan

3

s
that it is a case of impli=d increaseiof'BO in
ite'l'! 1, 12 in 1t6!'! £y, £0 L1l avwn - oo

total authorised atrength;‘ It is clear from the

wording of the relevant portion in notificatiom .= — "

dated 15-12-93 that the corresponding increase
te referred tolﬁith regard to the total suthorised
strenFth gnly’and there i= po even a whisper dn .. .-
regarF to the increase in items 1 and 2 and 4 of

the Schedule to Cadre Strength Regulations.

| . . contda... .




3, The Supr: { ;.m held in 1996 SCC(14s) '34"*
(Syed Khalid Ripds |

(7 ﬁEuIB that 4in ‘eéxercise of pouer

oS LT ke
under Rule 3 of the Rc-i&ual Hattems Service Rules
the rules uhich are|hav

1.

ing a bearing {n regard to )
!.

recruitment cannot be relaxed thougb the conditions

I
of service which aecrue sdbsequendfo appointment to

the service can be relaxed But for the amendment
88 per 15-12~93 notification, these 14 promotees |

. cannot be & -w0inted to IA® in 1988
: R

i
!

Thus thig noti- -
fication is naving a bearing in ramaes -

- avyaiQ TO conditions of smervice.
[

it cannot be held that the notification dated

Hence

15-12-93 4= by way of }elaxatiod?n exercise of

power under Rule 3 of éhe Residual Service Matters
: . ¢
rules, 5

_ 1
‘ 34-a, The lesrned counsel for these promotees

| 1
relied upon parsa 20 of the judgment of the Supreme

Court in 1994 s2 1727 (n V. Krishna Rao VS. Uor)

to contend that it ic even open to the Central

Government to invoke Rulg 3 of the residual matters

rules even for xnkayxttzh relaxing the rules
having a beariro in regard to recruitment,

In the
this Tribunal!
above case M@eld that strict application of

Bxter explanation (1) to Rule 3(3) of Seniority

rules £2 Xk would result in grave injuﬁtife to h

Sri R .C .Venkateswarlu and fherefore

r“
Lot
that § relaxation may be grante? to him so as to

kmzeity enable him to treag 4thjﬁovember 1981

that is the dste of the select fist in ihich his

—-’5—';_:_“_- } !
determining the year of allotment and the same was [
confirmed by the Supreme Court as can be seen |

...... : i
from para 20 referred to above. On a perusal of

the judgment of the Tribunal which was referred to

in the said para, it is seen that Sri Venkateswarulu

X

contd...
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is given ggtrospsctive effect 2 ~rej.ticisl to the
interests|of the diract recruite frocis 9985 batch and
the dirs:# racrdits"ef s0ma ﬁ‘the_later years &nd

. : @lso the Fpplicants in DAs 542 aéd 543 of 1994 snd

2i ' those uh# are similarly situsted to them,  As=such
Yhe notification deted 15-12-93 has o be held as

1% illegal gs it is in excess of ths pouwsr conferred
under Se#t%on 3(1) (RY of e Al I ..ism Sg;y;gés'.
Act, 195#. Thus, if the intgrpretation that is
sought to bs put Porth for these 14 promotess is
.going tg be sccegpted, then the impugned notificstion
dated 1%-12-93 has to be held gg yiclative cf
Sectiﬂn‘3(1)(ﬂ) of All India Serviceg Act, 19%1,

But if the interpretstion that is edvenced fa

- -

4= =~ amcanted then it will be
illegay as it is in contravention of Rule S{7, o

l e
the Re$ruitment Rules. Thus, in emy case tie
galidiFy of the notification dated 15-12-83 cennb:
be uphkld.

| .
J2. | The notification dsted 15-12-83 is one of
suborlinate legisletion for it is done in exerciSe

of the pouers umder Rule 4(1) of the Cadre Rules and

it isia case of amendment of Cadre strength Regulations,

l

33. | Cf course, Rule 3 of All Indis Services
(ConJitiuns of Service Residual Matters) Rules, 1960
is a#so referred to in notification dated 15-12-893,
If'i% is a mere relexation of ruls in exerciss of
power under Rule 3 of'thé Residual Matters-Rules, _it-.

l S

- . -—-—-—ie-grmere agdministrative Boteir T S e
'd

contdeese
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effect from 16-12-83 in pursuance of the order of -

this Tribunal in OA 223/89 and the SLP thereon was
i e wrrwes = aw HLUHUCE:ES were above ¢he&

sxi8 Sri Ch.Sriramachandra Murthy aaﬁ:éc: o*\'Pum/ ‘

revised sel ct Iist of i987. . Can it then be stated

that the p;acement of theseé 14 above Sri Ch.Srirama-g

chadramurthy be challenged_without challenging the |

order in O.,A, 223/897 Thése O.As. cannot be treated
to ’

" as review petitions/chsllenge the order in OA 223/B9J

ac thovre o aa - -w _ . ‘

Then a questiodflso arises as to whether this
Tribunal can review the order therein when the

appezl thereon was dismissed by the Supreme Court.

Anyhow as we held that the impugned notification f
dated 15-12-93 is illegal and thereby the notifica- i
‘tion dzted 16-12-93 falls, there is no need to con- |
sider for the disposal of these O.As. as to whether ;
the applicants can challenge the orders in the variousI
O.As. on the basis of which the cases of these 1?
Com fodm B G v SelinBue G Be g
14 promotees were reviewed ,collaterally. For the !
same reason we feel it not necessary to consider y
the contention that G.0.Ms.No.500 @t..31-5-90 whereby.—
the period of probation ® isi deemed to have been
conmenced with effect from 2?-12-78 iﬁ regard to

the direct recruit deputy collectors of 1978 batch
e — -a¢&=u;dtu=—pEILOQSOI probation- of

promotee deputy-collectors*viz“‘R—TS’E R.19, were

e,

Ay

T S y—

contd...
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P officiated in the cadre post from 158°
Y- Ji"is and
‘ : junior ?fficiated from 1982/ir such a ~ =

[

explanation (1) to Rule 3(3) is not rel.xed i *zard
to Sri Vbnkateswarigxlater year has to be osBisnead

to him as the year of allotment while earliier year
hasetn%ﬁekassigned as year of allotment to his junior,
The said point has come up for consideration in the
context that as per rule, the officiating period from
or sub;equent to the dac~ of inclusion in the select
list has to be coﬁsidered for det:rn'u%ng the yeér

of allotment. Thus, the relaxation in Ehe sszid case

is not‘in regard to the rule having bear ing for

4 {<

—-—% 2+ 42 = manes nf only 2 relaxa-
tion of rule having a bearing in regard to assigmnment

of ye?r of allotment and thus in regard to seniority.
Hence it cannot be sated that the Supreme Court in
the above case differed from the juigment in Byed
Khalid Ri{zvi's case in regard to the principle that
the pgwer under Rule 3 of the residual matters

rules cannot be exercised for relaxation of any ruole
having bearing with regard to recruitmeuc.

3S. | It is urged for the applicants that they are

not ?ound by thejudgements in the Representation Petiti:

and the O.,As. referred to as they are not parties to

the same. But Full Bench of Central Admn. Tribunal

held in ATR 1987(1) CAT 612 (John lucas & anr. Vs,

AddlLChief Mechanical Engineer, SC Rly. & Ors.) that

the remedy of officers/employees who are not made partjmm

je either to prefer a review application or an appeal,

in 1994(2) SLY P.5(SC) (Ram Jamram Singh Vs, State omm
_  The Supreme Court 4130 held in a later judgement/ that

= " the remedy of. such officer/employee is Sy-ggi:qi:;_ﬁ;f

‘a review or appeal. The qugstidn then arises is as to

whe&her these OAs can also be treated as Review

x

&

Applications in OAs filed by these 14 pr;;dtees.

But it is already noted that Sri Ch,Sreerama-

Chandra Hurthy LKL, SU/ ¥a8 8priiuccu awe —sxem w— e
¥

contd....
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38, It is also urged for the applicants in O,A,

. . I+

]
A
. i .

a ) e
exercise and <n @ ghﬂ“':ﬁae-euch action has to be
) .

held as illegal, Efﬁiﬁﬁ:ﬂﬁeﬂ for the applicants in
OA 118/94.

118/94 that evenif notification dated 15-12-93 has
)

i

to be held as-ﬁﬂlegal. still the notification dated
cre-se—rs nes O De Set aside on the grouqd that

show cause notice was not-issuea o0 the affected

parties for even in administrative matters show cause’

At oo
‘Pas to be igsued if it results in civil consegquences

_and in support of it, AIR 1978 SC 597 (Maneka Gandhi

Vs, UOI) is cited. As we held that the notification

dated 15-12-93 is {llegal and thus the notiflcstion
DS~ «hii

dated 16-12-93 f5lls, we ncoé&not advertL o this

contention alsc fcor digposal of these O,Ax.

3¢, The learne: counsel fof some of the 14 promotégs
urged that as the grounis on the bzsis of which the
notification dated 15-12-93 are not stated in

OA 118/94, it hac to be held that there was no challen?e
to notification dated 15-12-93, But ground Ro.(vi)

(on page xxiii in the OA) is as under:

"The Hon'ble Supreme Court had occasion to .
consider Rule 3 of the Al)l India Services '
{Conditions of Service - Residuary Matters)
. Rules, 1960._ , As_{iptes~rate= i He 1iivoked
and relaxation given only on objective amaties—"+
faction and not subjective caprice, PFurther, '
the relaxation should result in a just ang
equitsble solution and in the context such
justice and equity will have to be judged not
merely qua the beneficilary of the relakxation
but the ‘service as a whole including the class:
.. of Girect recruits _and at any rate should $
' ‘subserve public interest. Undei_the Farb of T
the said rule, the :first -respondent 13 not
free to 4o that he likes and ths Hon'ble '
Tribunal can certainly interfere and: 1nvalidate
any arbitrary exercise. It is further :
submitted that the Government of India has _
issued a ruling under thé said rule that the -~~~
provisions of the 'Recruitment Rules' cannot '
be relaxed under Rule 3 of the 1960 rules, ﬁ
In the above circumstances, the first respondent 8
notification 4t,15-12-93 (Annex.I) is unconsti-

3 _tutional, wltra vires ang voiga, 1
" |

T eontBioee
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in recarﬂ to colourable legislation, AIR 1958 SC 578

ground thah~$o notice was given to these applicants
and @ther‘ﬂi$ilar1y situated officers before the
saild G.0s. wkre jssued. Thus there 1s no need to
discuss 196h SLR 465 (SC)A(State of Orissa Vs, Dr.
(Miss) Binagani Dei), AIR 1978 5C 597 [Maneks Gandhi
Vs, Union of Indis) and AIR 1985 SC 167 (Prabodh
Varma & ors+ ve, State of U.P. & Ors.) :»>ferred to '

in this con?ext for aisposal of these Oas.

36, The[contesting respondents are right in

~urging thaJ there is no need to issue any notice

=:—4-~ -a~rrits or the other affected pro-
motees before issuing potifications AT, is-se o= -

i+ is a case of subordinste legislation. It is held
4n 1990 SC 1277 (Shri Sitaram Sugar Co. L¢g, & anr.
Ve, UOI & ors.) that principles of natural justice

are not ajplicable jin regard to legislative act.

37, 1:5 view of the—decision which we have already

tzten the%e jc no ne=d to discuss AIrR 1953 SC 375

(x.C, GajaFati Rarayan Dec & ors. Vs. State of Orisss)

-!-\;vUL:

Y wq_! I v Gl Al
(Express Newspapers 443, Vs, UOI} _as to

whether the authority is having executive, legislative

Ao Cow v
and judicial powers in order to cons%éer whether the

particul act is any one of them or corbination of

more than one, and AIR 1986 sC 872 (Express Newspapers
. \‘M%
Pvt. btd, & ors, Vs. UOI & ors. ), for considering

whether 1t is a case of exercise of power 1n good

—_ N ) a—

faith iﬂ:a:eage-dhere there is no power at-all or - -
miguse 10 pau rasve -

- em— An

r CDnt§;..;
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41. The learned counsel for R,21 and the
applicants in OAs 542 and 543 of 1994 urged that H
these 14 promotees were not eligible for considera-
tion for inclusion in 1987 select list as they had r
not actuslly worked for eight years by 1-1-87, the |
cut off date, as envisaged under,Rule 5(2), third

privoso of 1.a.5, (Appointment by Fromotion)

Regulations 1955 (for short promotion regulations).

/
The contention is that 1t contemplztes actuel

service,but not notional service and to emphasise
<
the same, 4th proviso is &lso referred to.

Provisots 3 and 4 to Rule 5{2) are as follows:

“Provided slso that the Committee shall not |
consider the_case of, = _megher.ofothaaf*ot~
January of the year in which it meets he is|
substantive in the State Civil Service and |

has completed notless than eight years of !
continuous ?ervice {(whether officiating or |
substantive’ in the post of Deputy Ccllector’

or in any otherpost or posts declared equivalent
thereto by the State Government, 3
Provided also that in respect of any released
Emergency Commissioned or short Service Commis-
sioned Officers appointed to the State Civill
Service, eight years of continuous service as
required under the proceding proviso shall be
counted from the deemed date of their appointmenf
to that service, subject to the condition that -
such officers shall be eligible for eonsideration
if they have completed not less than four years
of actual continuous service, on the first day
of the January of the year in which the i
committee meets, in the post of Deputy Collector
or in any other post or posts declared equivalent
thereto by the State Government.®

e e rerre e s e e ————e
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The Supreme Court judgement referred to therein is
- Stn s (i an i Sareise Comisstomcte.
1994 ( m&wice
Vs, Narinder Mohan & ors.), It is also evident

by r.  iing the otherbrounds in the O.A, thot ‘2

- - . - - o m . we e h hnadn Das® o

also, Jﬂence it cannot be stated that the grounds

- were not specificslly stated for attacking notifi-

cation dated 15-12-93, In the above view, there is
no neeJ to éiscuss 1974 SC 1 (The, State of J&K Vs,
TrilokJ ¥sth Kncsa & ors.), 1979 SC 1459 (State of U.P.
& ors.js. Hindustean Aluminium Corpn. & ors,) and
1982 s¢ 1126 {L.V.Nechzne & anr, Vs, UOI & anr.)

refearred to ir +%' e contest.

40;  fhe quertion of bresk down of quota rule
does nit arlise in this case atleast in regard to the
direct recruits for recruitment in regard to the
vacancies available for direct recruits is being

| , .
done every year., In fact there was aleo a cese—<f
prepa%?—t—ieﬁ—er E€1eCT 11ST IOL I1¥0/ IUL L0807 i 1 7/ ~-+

vacancies in regard to the vacancies available for

the perotees. Thus there is no question of breaR down
of any|/quota rule, As such even ATR 1990(2) SC 113
(Class II Engg., Officers .Assn., & ors. Vs, State of
Haharafhtra & ors.) referred to in regard to the B

same also need not be discussed for'disposaltofi;—f—ﬁﬁfm

these $.As.

cmhd.‘-o
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42. Admittedig;é@nﬁﬁ these 14 teé;/;ere

placed above R,%1 mm w0 was appointed to I,A.S, with
. A

effect from 16-12-88/anﬁ the;emaining eight were

nlaraAd abhnua R_10 whn was_also _appointed with effect
from 16-12-88, 1t is submitted for R.1 to R,3 that

1t'is necessary to appoint these 14 promdtees with
effect from 16-12-88 as their juniors viz,. R,21 and
'R.30 were also appointed with effect from 16-12-88.
It is also submitted that when a Aifficulty was
experienced in implementiné the judgments in the

warious OAs filed by these 14 promotees, a Bench

said Bench) was approached and the Bench expressed
that it is not for the Tribunal to give clarifications
especially when all the affected parties are not
before them, As already dbservede.3, the

State Government expressed}andrightly g0 in the
interest of direct-fééfuits 5;6 promotess, that &
method by which the judgments in the above C.As,

can be implemented, may be suggested. 1In fairness
£0 the direct recruits it has tobe stated that
their grievance is not in regard tothe appointment
of these 14 promotees w.e.f, 16-12.88 but they are
concernedsonly with their senio;ity. In fact it is
evennpleaded €for the applicants in O.As, 542 and 543
of 1994 that if they too are given appointment with

effect from 16-12-88, they cannot have any grievance
in regard to appointment of i4 promotees with

_effect from 16-12-88, _Bgnce_dnring the_course .of. ~— o
arguments, the learned counsels had come up with

various suggestions for resolving the uatter in

issye,

X~

contd.,,.'



Pl

It is true that while third proviso referred to
‘continuous service'whether officiating or substan-
tive, proviso 4 refers to deemed date of Fpxa appoint-
ment as L getartin~ point for reckoning ¢f 8 years

of continuous ser e, But it was held by A.D.

High Court in 1986(3) SLR 234 (G.Hanumanth Reddy

k 1 TrAaT Y | L. - - -

indicate that it does not include notional service,
L e oln

Bence 1t iq,just and proper to include notionsal
service aﬁso for 8etermining 8 years of service
referred to., It may be noted that’actual continuouse

service i referred to in the lact limb of 4th

Provisc while i1t is merely referred to as contie

- N
nuous service in third provisc., HKence we respect-
————1 ewaAwmw YA Ll LR _juagmel'!':‘_‘ oor the F‘.FtHigh Court

referred 4o abovg, *wheﬂLit is stated thzt continuous
service rdferred to in third provisc need not
necessarily be actuzl service and it includes
notional service alsg}#—ﬁené:;wg cannot accept the
contention g;fthe applicants inOAs 542 and 543 of

a__h ;L'\.J
1994 that these 14 promotees have not completed

~ .

eight years of service as on 1-1-87 even after
their probation was advanced to a date prior to

1-1-79,

X

contd....
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45, The seaid phseiuetions vera made while‘dealiqg-Q£th

o

) |
the claiu of direct gecruits recruited undarinule 402)
of the Indian forest Service {Recruitment) Rules for

seniority over those who were .recruited 1ater under ﬂ

Rula 4(1) hu uou wf talszony oo ..on _ . v _. :

Forest. Service officers who completed 8 ysars/4 yuers

: ' of garvice vara eligibls ?or inftial tecru;tnant as. on
l

§-10-66 for ths senior posts/junior posts in the Ind;an

Forest Service, It was noticad that the Boord uhichf

: . , I
“recruited the officers for the initial recruitment was

found to be not properly constituted and hence sll

-t —m—— = =rrw wgwall Gw WUIE

second time, or ;hiéd tize also in some casea/the
recruitment for the vacancies under initial recruitment
vas &lse resorted to, Then the guestion had arxaen as
to whether the direct tecru;ts can claim seniority over‘
those who vere recruited under initial recruitment,

Though the appointment of direct recruits was earlzer

X
to the daste of appogntment of those recruited by uay]of

1

initial recruitment, it was held that in view of the
rules those who were recruited by way of initisl recAdii-
) eent will have precedsnce over direct recruits. Thuii

it is & case of later appaintaes being held aa seniors

Y
i

to those vho were appointed earlier, _
46. Even Cantral Govarnment “1ncorpnrated Rule 4(3) A'

: the 1FS Recruitment Rules for praoviding notional date of
}

| &JL—‘U &49 U o BUNFINE roli o P
. eppointment from oarlier dats when c&reuastghtas-varrantex

11 Atx 0—“\}"’\'—\ tfwk - ' T - e T—».n...,....
il_*'w S— '1'“ of th?'ralavant'rU1°97=the:iﬂteraa_agngﬂrity“

———n - =~

of direct recruits and prozotens danande wmam &e- ";’?

or allotaent, If any ere proaot.d in excess of tha

i s 1L —— -

L | |
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431, Hormally the tribuml/cwrt'm‘th& the

mettor hes to bs considered in sccordance with lau,

when impugned notification is set sside. But in view
r

of eubmissions for R-3 in pars1%of the reply, snd as

it is spjstated to give ® quiutyus &in regard to issue

betueen direct recruits wond -;amotaes,. ue feel lika

R X

rererring to the matters highlighted &t ths argumants.
44, As ednittedly 13 wvacancies only were available

"for the relevant year for promotees from AP State, it

out emending the recruitment rules,’ for the Supreme
Bl ' A (age

Court hald in W’(‘ﬂ“&tﬂ—zﬂﬁ that there cannot be eny

relaxation of recruitmant rules by invaoking Rule 3 of
remduany matterc rules, But even an ecnendment of &
rule with retrospective effect cannot bz msde if it is

goin to affect the interests of eny ecthzr officey- As
aucn 1: 1l 8L8LEU UUT1INY WIE GUulbE UI GLUWIE 1w it
‘v;bt,.'qu oA Iy e TR O G T e s A
Ln_:egaeé—te—%ha&e—ﬁ‘prm—ené—bhe—c*her—prmtﬂes
PO Ky
, H¥say, if their-eppuintmenta—are—to-be disturbed, ysar

of @llotment can be essigned by following ‘the pushing

Y

down rule for the purpose of ssniority, while ellowing

{
them to haue the year of allotment on the basis gf date
(Gt W Srmnm 0T
of appointment in 1988 for om: purposesl\ 1t may st
.

Q,,LUS‘}'? . ] first ‘Ftltﬁh appear to be unusual, But extraordinary $

A,
extuatana require extraordinary solutions, In faet,
A T = %YLy e Wy
the Suprane Court cbeerwsdes—unuor .. l‘\“ SRy o - -
._&vﬂu.) L »
. _ “Where 8ll such persons are entitled to back— T —
& dating of their appointments to 1-10-1985 or
not, they ere cortainly entitled to contend
that their eppointments will be given prece-
dent over theappointments of recruits under
Rula 4(2) of:Mke recruitsent rulese, i

(Para 32 st mc 556 in AIR 1988 SC 535)
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selection cemmL&ten met fcr that year. ,Bquesting

i
for direction ?Drﬁcun51deration o? their ceses fmr

the selsct list of 19&7 pending dxsposal of rir

‘R.Ps, 7194 and ?311 uf 1987 filed by them befors

I . i
E ' the AP, State RdTn_ Trzbunal; If the Stste Admn. |
‘ Taltiiarnl amd &L - 3;_‘_.!. -..\ [ JRp— ... 1;..-_1‘_.'. . - [. - l
g . ' constitutsd by then,. they could have approachad;
Iﬂ . ____l,_.__ aiar oyt —— ————rs = — =

| “'the High Lour?/and then the High Court vould haLa
T! . . considered as to Lhethar-it uould be proper to pass’

. C ! . i f
f . an interim order ®&s praysd for. But in vievw of-thg

1 " ﬁ
. . f
constitution of these Trlbunals, 1t vas hald that

it was not open fgr:the State Trlbunel to give

i
8
S _ ¢ - |
H - ‘ direction in re;;ai-dfto' recruitment for 1.A.S. as

it is vithin the puruieu of. the Centrsl AdmA. Tribunal
and the latter felt by Judgement deted 16-|4-87§in

-0.A, 788/8B7 that the.sams.uas premature and t111

A A o

their R.Ps, are aet dlSpDSEd of. by.the State Trlbunsl'

the relisf as prayed For could not be grunted end it
wtﬂ
ves obsarved that!in casE they succeed in the Stata

g. — PR . « a -_.._;’.-...-'.__

- ‘ LR
48, The wedy right thet accrues on the basis gof
seniority is that;the;caSB of eligible juniors f

cannot be consideéed for promotion without consédering
the césab of élig§51e=ééhfﬁis. "1f there are"héf |
chances of promhtEOn. the quéstion“of‘aéniorityihas
no signzflcance at all._ Then a question arisesias

. 1
TR R R
|
|

to whethar the.case of a Junlor for promotlon cgn be

-~ - . Em—— e

it L ' - considered on the ground that he completed the

— e - SEm——— F

——

- P

‘eligibility period of saruice while the aeniors had
not completed thaieligibility period. Caeas may ariss

T T Tuhers for - no ?ault of. tha"aaniorsr*a"jun g “111

}dr ?

AY




yvacancies availsble in 1988, thoss exces. « sanng

claim seniority over the direci recruits o ~"#v .t bstc

batches, It is seen that if these promotess have not

spproached the tribunal, the appointments of R.21 anc

R.30 in 1988‘ﬁ¥;h;5;{6 ;;°E§,y wvere appointed within

the vecencies available in 1988, All these 14 were
VA

ad “tedly placed above R-30 and the first.six out of

these 14 were placed even sbove R.21, . ven R.20 was

aeniorlto R.21 in the category of Deputy Collector,

. While R, 21 couldﬁg;;nan 30-12-1978 en his eppointment as

Deput Collectcr by wvey of direct recruitment, as he was

posted<ﬁt Rangareddy district which adjoiﬁh Hyderabad

.‘u caum JU].‘! Dru.y [T193 ;"T'WTV—-D' G wew pPeweew -

East Godaveri District, which is far away from Hyderabad

The learnsd Member of the A.8,Stete Tribunal by judgemen
dated 22-3-88 in R,Pa, 7194 and 7311 of 1987 held asz
P

inequiteble if & seniorkFannot be held &s eligible for

consideratien for inclusion in 19687 gselect list while

=W
Vo

his junior that is R.21 was found eligitle for the:é&me
and hence it was held that it wss & fit csse for
axercising the power of relexation, Accordingly the
Gu0sMs,N0O,500 Revenue (Ser.I) Dept. dated 31-5-90 was
issued for sdvencing the dete of probation to lQB'-‘IZ---'IB
to-others &,&ithe 1978 batch of direct racruit deguty
ccllectors and thersby this Bench hel&_that they too

uare elinihle Por consideration for inclusion in the
1987 select list, In fact there were not aven lejches

on the part of the direct recruit deputy collg;tore

from smongst these 14 ptoautt.a for they even spproachec

this Tribunal by filing DA. 788/67 even befors the

¥ o




JUNUEpIERS— T K. ._.&..

R.30 was on=y in pursuance of the order of this
Tribunal which wa? confirmed by the Supreme Court#
It s stated that R.30 elreafy retired, If R 30-+- -

could not get appointment Ain i98& his case could

! . e —

[ 72% o hﬁ ey ﬂ-‘.A,,lLr___.,_- i o= - oq

name could not be within 26 of 1987 revised list f

Ti

. ' and hence he could net have been considered for th§
leter year es he crosseé 54 yYears by the cut off
date for the fbllowing year. A question naturally;
erises &s to how the case of R,30 hasg to be set-
aside for nbsorbing the R,15 gnd R,16 who are
admittedly entitled to the appointment in 1988 |
in view of their gradings &s per the revised select
list. It 1s elso stated that esg R,30 _just like
any other promotee.officer eppointed to I.A.,S, ;
hed given up his lien he cannot now be treated
8s &n emplovee of State.

oty At s
50. The Courts/Tribunals ére directimy, for
convening of review DPCs to consider the cases

&
for promotion if the sdverse remarks of the relevent

e e et i m——a — _h__.._

years when question$d in time are set—aside

subsequent to the salectinn Ar whee ma—so—za_ s _
finalised by the Coprt/Tribunal or other ‘authorities

after the finalisation of the selections. It may |

' J
e R . 8180 bé noted thlt_sgliedﬁeevaraﬁreeeduEe—is—|3§§£53-$=

‘- ii-—-w

—— e s men - C ke oo .

—— | " 1f there is any disciplinery sction pending against
" un offieer’ at the time of consideration for promo-_? y
tion-ané 4£-wltinmately he f3-exonerated and 1f J ?
his name is 1nciu&eé in the list, he has to be ?l i

‘conte- cse




b

— _ N

. ¢4==% ‘» the eligibility period by cut off dete

u..‘*

whiis .he seniors could not complete it. The same-
thing huppened in the case of -R,20 and R, 21, that is
while R,21, the junior, could complete the eligi-
bility period by 1.1,1587, the senior that'is R, 20
could not complete it, R.20 could not complete it

as he was rosted to a distant place on the i{nitisl

EPPOLNLAMil. &3 —wpavy ~w---—- -
complete it as he was posted to & nearby place
- ‘*"l“"l‘
So 1t is naturally felt that 1t is tﬁﬁ!ﬁiint if a
junior is promoted for I, A S while E senior was
L 1@‘ o s,
not promoted for nc fault of his, 1t is thus on

the basis of equity G,0.Ms.No,500 dated 31,5,1990

was issued, ¢

49. The G.Os on the basis of which the promotee
Deputy Collectors from amongst these promotees that is
o> R
R,15 to R,19 were also given advanced date of
prebation, were not filed. But there is mothing to
{ndicate that the same were jssued for extraneous
reasons. If those G.0s, were issued in time oOr
slteagt 4{f they had got the interim order even before
gelection committee met for preparation of 1287 selec
1ist, their cases also would have been considered the
itseif. In view of the gradings, the names of the
R_15 and R.,16 could have been included even in
the original list and fhey could have got the
sppointments in 1988 within the vacancies available
for promotees. But as the G,O0s, in theif favour
were not issued by then, their cages and the_cases

of others out of these 14 promotees were not

considered then and hence R 21 and R,30 got the
ch"nu. NAF BLLTEUY Wewesw—F — .-

BN L3 ¥ ~a

il -

c"“tdo cee




followed, the c~es 2% 7.  uld not be considered N

for later year as he ero2g the sge of S4 years

by then end as hi. ﬁane could not be in revised list
for 1987. So, in the circumstances, we fesl thet |

combination of both the msthods, that is creation

of supernumarary posts snd the principle of pushing

doun have to be sdopted to meet the situation in the

speciel circumstances in this cese.

1f Ru.» 9(1) of Recruitment Rules is amended

- . . - - - - Cr dly S e T

of supernumerary posts, for the relevant year for
ﬁmplemantetion of the judgements of this Bench, whereby
the 14 will have the same year of allotment as R-30 had,
and another provisicn for the purpnsé of their seniority
by adopting thse pushing down principle for assignment of
year of allotment wvhereby the interests of the direct
recruits in regsrd to seniority ere protected, it will
not aPfeect the interests of these 14 promotees or the
direct recruits.

M But &t the same timz the interests of the
spplicants in O&s 543 end 544 of 1894 and those who

are similarly situated have also to be safe-guarded-
Hence selecticn has to be made in accordance-uith rul es
from select list ysar 1987 onuards on the basis thst
these 14 promotess were ¢ligible on 1-1-87. Hence zne
of considerstion, limit in regard to select list and
placement on the besis of gradings and seniority have

to be folloued gradings alresdy given to these 14 have
.to be treated 8s gradings~£ar;the;iptsrfyeg;g,-if_thgir,
ceses have to be considered for leter years., Similarly’
gradings‘éiuen to appiicants in DAs 543/94 and 544/%4 and

similarly trested .officors in_theysar of eppointment have

o - E - . - N Al ol - e Y - T mh s - e —-— —

if they have to be considerad for later ysars.

v
contdee--
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given promoticn. But till then the vacancy will

ot be kept unfilled and it is neceséary to either
crqate an zéditional post to accormodate the =
oféicer who wgs lezter : vonerated or to push down
the Yast promotee, In all such cases, either

of ..e two following principles is followed:

(i} Creation of super-numerary posty or

(11) pushing down.

If the recruitment is only from one ﬁéprce, then
7 .
, Pt

the cregtion of supermumerary pos? does not create
‘ N

et tems Whas dha vamrrmiitmant i from twoe or
more sources, if supernumerary posts are created

to|meet the contingency referred to above, then the

cuestion of interse seniority between the officers

repruiteé from the various s-urces will arise,

If pushing down principle is followed in such a

calse, then the question of seniority may not arlse,

Generally in the cese of pushing down, the promo-

tee will lose some places in the seniority and in

gome cases he even will be reverted to lower post.
Bqt even after reversion, his case will be consi~-
ﬂ%red for promotion a&s and when next vacancy for
péomotees arises, But promotion regulation

les for I A.S, prescribed the maximum sge limit

for consideration for promotion, and if he crosses
4k~L4\~A4w_

the -aximum age by the following year andéd incase

,_he will not again be eligible for
cfnsideration for promotion for IAS, In faet, 3f--
the principle of pushing down is going to be

contd....
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54, The apuswal situstion that had arisen in

this ezse wonld not fréquentlY arice. Once in a
w3y, the State OITICEID Will TUNC Witiiau yus =wa

of consiéeration $mredistely on completion of the
eligibility period 6f 8 yeers. The first 11 in the I

.geleet 1is¢ of 1987 were of earlier vears, and hence ﬁ

B

thet questisa had mot grisen for them, Further the I

]

number of vacaneies thet azre availeble for promoteesz '
.in that relevent yveer was also enusually high., It isi
noticeé thet on tﬁi basies of the figures supplied for
the later years, the vaeaneies aveilable for promoteés
o AP S

m}n each of the later years were less than 10. Hence'
even 1f the negegsary provision as referred to is 5
going to be made, it will be to meet an wnjusual
situetion that mey erise onge in a wey ané it is noti

& csse of invoking it fregquently.

(.
S4.2. It i 2ls0 noticed on the basis of the ?
arguments_as.to wvhether it is not a ease of simpli- -
fying the rulesz whereby it may not be even necessar§
to invoke the provision, if it iz going to be 1ncorporate
as referreé to, in some of the cases, If a provieion
is made in Rule $ of the Promotion Regulations to
the effect that the 8 years of service has to be ‘
reckoned from the date of order of sppointment, then

~ the question of a junior gtégiing & march over the ‘

genior does not arise,

fV/ | P <o T L |
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But the pase of R-30 alsp has ino be considered
Por the Qlater years as asnd when his turn comeas

even though he crossed 54 years. If on that

basis the applicants in DAs 542/94 end S543/94 and
other promotees who were appointed in 1983 or the
later years have %o . placed aboyn R-;j-they too should

be given |16-12=65 s the date of appointment for
~wesgumene Ul yEED OT allotment for benefits other

than seniprity. Tne sems rule of pushing down has

toc be followved even in regerd to them for assicning
the year bP allotment for the purpose‘of seniority,
Thus the NEcessaly amenchent in regsrd t0 recruitment
rules in regard to epplicarts in DAs. S43 and 544/394
enc similarly situstec ofiizere zleg has to be made.

s

Such amenémants Wil not t99z01 ins interest éﬁkany.

3o Cf course, Rule ¢ pf the Recruitment Rules
is epplicable to &8li tre Si:ztes and it mar take timas
if suiteble amasndment is mzde sp as to make it applicshle
for all thL States. Hence such an gmehdment is to he
mace for ALF, Stats in the tiret instance uhéreby the
exercise cen be done at o eerly date. OFf course sfter
consultation with 81l the states, the Central Government
can c0nsidIr tHe desirability of having such en amengmen t
epplicable [for all the Ststes. UWe feel it necessary

to gbserue as abkve, since such situstions might have
arisen or mey arise in other states 2l @ and hence
desifabiliﬁy-of having such an emendment for all the

Ststes has to be considsred.

contdeee.
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\ : resignation or anylcasulity of the promotee or i

che-case—of 1ncrease in the cadre. The possibility
of manoeuvring in reg?rd to the same does not arise.
However, it is also one of equity as one should not
pe deprived of nis chance of getting promotion on
the date on which it is due. Rule 4(3) (n) of the
Recruit&ent Rules for Indian Forest Service was in-

corporated to give notional promotion for initial
. recruits wWitn ciicww ~e— -

. AN
list was dquashed in view of the judgment of the
Supreme Court in AIR 1970 SC 150 (r.K,Kraipak Vs.
uor). Hence provision was made for notional

GG s v XS
promotion in regard to, initial recruitment of
the Incian Forest Service, Thus in order to avoid
the feeling on the part of the promotees that
they were not getting promotions from the d=t§ T
on which the vacancles arose due to the ieéé meeting
of the selection commitee, the desirability of
considering of making a provision for giving

notional promotion from the dste of the vacancy

has to be considered.

56 . The ratio between the direct recruits and
. the promotees is only in regard to the posts referred
+o in items 1 and 2 of Schedule to- the Cadre Strenqﬁ1

Regulations!anﬂ it is not a case of ratio between

. .. _—a ades~+ re~rnits in the vacancies
+hat arise in each -year. &S Promotees have to be e

~.&onsidered forthe vacancd
e T e —_
8 'hich—-aﬂs, 1 -......w .

N

Yl‘-'ar in r




55. The grievancs, wnd it cannot be stated that {¢
it not genu{ne, i the promotee IAs or IPS, is that

for one rea$on or the other, the selection committee is
not meeting every year and as such they are not only
losing seniﬁrity a8 in such cases they are p}omoted
long after Ae dates on which the vacancies fo; th-™

had ériéen. 8o the desirability of amending the ruies

suitably has to be considered, mo as to give notional

prqmotion fr‘ thedate on which the permanent vacancy
had arisen fﬁr the promotees so that they can have the
benefit of the Year of allotment to which they w>uld have
get if the selection committee met in tﬁé Year in which

the Vacancy d arigpm frnedaaa L~
Year. In such a case the direct recruits cannot

have any grievance for as pPer ruvles the selection com-
mittee has to mect every year for consideration of the

vacancies for promotees referable to that Year and in

giving notiona% promotion by amending the rules the
promotees would get the Places to which they are
entitled to if selection committee meets in each

year as envisaged in the rules, 1In such a case there
cannot be any feeling on the part of promotees and at
 times mistaken one, that sqmeonempu:posely-manipulated

to push them down to the later year. There will not

be any dispute in regard to the date of Permanent
vacancy availabie to promotees'f or the

vacancy ar i1 sleg. . ad.u e ~t-0 retdrement,. _..

contd.,. ...




N AU PP

: t
g e ,_,__,__._H,_,,_,,___;ﬁ P i g,,,fm_ig I ‘33'- -

4

i
i

?ff;ﬁ_ : 15,12, 1993 in exercise of the g&id ﬂnwmr“ the same cannog:Ee -
v - . RCTTE : '
challenged N ‘E- J

('F . .‘.— . 4 .
131) As R~-432 is seniLr to all the 14 ﬁat were included

! 1
in the notification octedllﬁ 12, 1093, he {R 43) should be)

appointed with effect from the same date on which those

14 were sppointed for IAS.
, i .‘
The sbove contentions were rsised by the learned

l

counsel for R-43 toda?; It is submitted tHat he could not

|
appear earlier for he-rlng of thete OAE a5 his name was not

e A e s 2. 1" - -

* i & 34 referred to by'Sri'VVS Reo and as such, they néEd not "’

be sgein discussed. ‘ | , ' ' ’

| . -

For the purpcse of empenelment in the select list,

i . |
mere seniority in the cotzgery of Deputy collectors slone !

‘ .

is not'the criterion. Gra%ingé will be given for all the

officers whe are withir the zene cf cohsideratioh. Ai}

those vho are.'outstaniiag‘ will ke plsced above those who
~ 4 = -

]
gre ascssessed &s 'very cood'; -end those who were given the

rading '"very cood' zre vizceéd zbieve thcse who were given
g G , NCSE W ; e

t
or
™
IQ

ing 'cocd.? Further, &¢ smongst each

creding, the seniority isifixeé cn the besis of their
' .

seniority in the C=t=ccr\[cf Deputy Ccllector, Thus,
‘ i

@ junior in the category of Deputy Collector may have @ r.nkinc
higher to the rmnkinc£2; ;ciegziéct List, if the grading

of the former_is higher tc¢ the ¢gréding of Fhﬁ iatter:“%it 13 '
stated thst. the css=se cf R%43 Was coﬁsidered'for,l?Sl-sEleci_";
list aﬁé he wzs given ranging lover than that of R=12 pecnuse
the gréding cf R-43 wac lecss than the grading of R—12.: But R-.
was shown as Senior to R-42 in the: origin.l select 1list of 198

-—~ T RS R_30 it sericr to R#42!in the. catégory” eﬁwneputybCoriectors

. N‘Lh» S

e 770 Shodn both of them Had the sime-grading 176, vGgoea’ . ™ As"such)

this contention is not tenable.

e s ﬁ




Jrs A
to each year. the 8808 THwa 0 - 1¥ nct arise in the
vacancies avallable’}ar et Juskuits and promatees
in sach year; It may be possitvle that the vacancles
for promotéss in 8 particuler year mey even exceed the
vacancies availablle for direct recruits ;n th.a sai& yesar
for the ratio is only in regsrd to the number of posts
but r-t in regadd to the vecancies., It mey even happen
that lhere may not b- aven e.single vecency for.g pro~-- -
motee iﬁ e particuler year, Be that ea it msy, the
Rule 9(1)ef the Recruitesnt Rules mskee it clear that
iﬂe promotees in any particular year esnnot be eppointed

over &nd sbove the vacancies availsble to promotees

[ 2 ) .
which have to be dEerminad on the basis that the promoctees

. = - s o A R f — A s mamiba

referred to in items 1 and 2 in the Schedule to the
Cedre Strength Regulations. As the appdintment of these
14 sre in excess of the vacancies eveilable for promotess
in the relevant yesr we held that the notification dated
15-12-1593 is illegsl.
57. Sri V.V,S., Rao, learned counsel for R-43 submitted
as under !
i) As the notification dated 15-12-1993 was issued
for implementation of the judoemeny of this Tribunal in

: VIR SRR
the various QAs rafe?red tcé}gﬂkﬁ-1 and R-3 are bound to -
implement the same, the said nutificatioﬁ cannotvbér |
assailed on any ground;
ii) The Centrel Government is heving power to increase
the cadre strength of any StatB in consultation with the_ _ .
State Government in exercise of power under Rule 4(2)w =~

’ Lwand when the cadre strength of AP State was increased

for the periods referred to &s per notification dated

ks



J-ii’;‘-'ﬁ

1‘"1, T,
el
o

- __._.,..__._.._._'.—_-zﬂ_:l.:-:_'. e el e TR ' -

other State%also, the desirability of makihéiiﬁ%ﬁﬁ%ﬁﬁz‘ﬁf‘“ =

-

I

l

. i i
who was already appointed on the bssis of his cr.ding i
and on the basis of svailability of vacasncies, &ang if !
|

ir view gf the revision of select list, the s3id officer

cennot be even included in the reyised se.~ct lis{;nd ;

&s such, he has to be considered in the fouilowing year, -

he hes to be considered intne followlnc year/yeurf

even if he hes cressed 54 yeers by the crucisl date ]

-’ wese e v m e mas o Jevay Jewmawe i

Cn tha basis, the yesr of 2lictment hes to be i
aseigned for thcose who are appointed in<bursu§nce of ‘
the Judgement of the Courts/Tribunzle and slso for thos%
promotees whe are appeinted in thie lazver years, if it i

is necessary tc -essign later yesr of zllotment, for thei
: , )
purpose of seniprity onthe basis ¢f this rrovisien, If

crr the bzsis of fixsticn of sericrity es pzr this provi-

sion, it is found that if any cof the junior premoteess w

=
I

o

-

accommodsted in the supermumerary pe:ste crested, then thg
promotees who are appointed in the years later to the |
yesres in which the superﬁumerary bcsts were crested, such
cf the promotees sppointeé in later yesres @lso should bé
civen the de¢te of prpmotion that was given to the juniéﬁ

promctee who was appointed in supernumersry post in imple-

mentetiion of the Judgement.

If similar amenam=nt is felt necesssry for |

ment in regard %o other States alsc has to be consideréd.
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While considering about the . ~“_.:e ¢ «lon for

resolving the issue, Sri VVS Rao subm:t e hwt Jhen it is

*

4
necessary to creste supernumersry pests “or Im lorentsticn of x
the Judgement cf the Tribunal/Courts, it is proper and just to

heve g deeming provisicp for creastion of supsrnumersry pocts,

58. On the basis of the srguments sdvenced, aﬁd the &is-
cussion of Judgement pf this Trilrunal in the various OAs in
regard to the cencerned 14 promotees covered by rnotificetion
Eeted 16.12.1993 i- by way of in.orjr.ating the provisibn for
amending Rule ¢ (1) of Amendment Rules in the lines referred tc
#s below and the sime has to be incorporateé below Rule 9{1}.

‘Notwithstanding anything conteined in this Sub-Rule,
ir relsation tc the Steste c¢f AP, supernumergry pcsts
are Ceemed t¢ have beern crested in the relevant yesr '

fer srpeointing the perscns recruited under Rule 8 in

excess of 33 1/3% referred to therein for appointing

promotees notiOnaily from & date on which the junicr

irn revicesad 1{ct w=e =n Aar immlampentatioe e f

the Judgement of “the Tribunal/Court, subject tc the
ccrdition thet the superpumeriry pests have to be
sbscrbed ir the vecancies srising after the date of
cresticr. ¢f thecse supernumerary pestse. The yeer cof
sliotmert has to be s:tsicned on the basis cf the
rroticnal Jdate ¢f appointment for those who are &rpcinted
ir. the superpumberary pests, for all purpese cther than
fer sepiority. But for the purpose c¢f senicrity as
amongst the promctees and interse between the promotees
#rG the direct recruits the appointments for promctees
have tc be made §s &nd when the vacancies srise for
promnctees on the basis of Rule 9(1) i.e, by ignoring the
supernumerary pecsts, but by follewing the other recruit-

ment rules

For the abcve rurpose,’ the gradings that wvere

- alregdy given in the esrlier years as per the revised N

list .or the original list have tc be adcopted 1if the sime

is rot adverse tc the concerned officer without aéain
consigering on'the basis of the Aggsrqf_the later years, if
the caSe'ofiégch cofficers has to ﬁe considered for the later

yezr for want of vacancy in the gearlier year. 1If an officer

X

- e e R
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e, The above is referred to a8 wmod 4
for resolving the fssue on the basis of . ate

i ' A

Advanced for the épplicants and the responG.oats, and

) ] 4-:_," LL
it judgments in thexk OAs referred to can be b

by adopting sny other methodk, it is needless to say

that the Same may be followed,

60, In the result, the notifications No.11031/10/9:

ATS(2) cated 15-12-1993 ang F.No.14015/31/01-A15 (1)

doted 316-12-1993 of Government of India, Ministry of

. Personnel, Public Grievances ang Pension, Department

~ ©f Personnel & Training, New Delhi, are quashed.

The oas are ordered accordingly, No costs./

<
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